
Is retrospective tax legislation 

unconstitutional and therefore 

invalid?

Can the High Court interdict SARS 

from collecting unpaid taxes?
SARS Watch

A monthly journal, published by 
PwC South Africa, that gives 
informed commentary on current 
developments in the tax arena, 
both locally and internationally. 

Through analysis of and 
comment on new laws and 
judicial decisions of interest, 
Synopsis helps executives to 
identify developments and trends 
in tax law and revenue practice 
that may affect their business.

Editor: Al-Marie Chaffey

Contributors to this issue:

Al-Marie Chaffey

Ian Wilson

Linda Mathatho

RC Williams

Synopsis
Tax today
July 2017



PwC

Is retrospective tax legislation 

unconstitutional and therefore 

invalid?

Can the High Court interdict SARS 

from collecting unpaid taxes?
SARS Watch

2

This case concerned the now 

repealed Secondary Tax on 

Companies (STC)

The particular issue in this case is of 

historical significance, concerning as it did 

whether a particular company’s 

distribution constituted a dividend in 

terms of the retrospective legislation in 

issue, and consequently whether the now-

repealed STC had become payable, even 

though it was not payable as the law stood 

at the time of the distribution. 

When Government became aware of a 

loophole in the system of STC, the 

Minister of Finance announced in the 

Budget speech of 21 February 2007 that 

retrospective legislation would be passed 

to close the gap. Paragraph [7] of the 

judgment refers:

‘On 7 June 2007, the Taxation Laws 

Amendment Bill was published, together 

with an explanatory memorandum. 

This Bill no longer proposed deletion of 

sections 44 (9) and (10), but instead 

proposed the insertion of section 44 (9A). 

The Bill also proposed that the 

amendment be retrospective to 21 

February 2007.

It is convenient at this stage to refer to the 

Explanatory Memorandum relating to the 

insertion of section 44 (9A): 

‘As a theoretical matter s. 44 amalgamations 

should act as a deferral mechanism. All 

assets and tax attributes would roll over 

from the target company to the acquiring 

company with the acquiring company 

subsequently bearing these tax benefits and 

burdens. This same theory holds for the 

Secondary Tax on companies (STC). The 

distribution of acquiring company shares in 

an amalgamation is accordingly free from 

STC. However, the profits of the target 

company do not roll over to the acquiring 

company. The net result is often a complete 

STC exemption when the acquiring company 

makes a distribution of former target 

company assets.

It has come to Government’s attention that 

certain private stakeholders are attempting 

avoidance [of] transactions that are 

specifically aimed at exploiting this gap. In 

these transactions, a pre-existing target 

company with substantial assets and profits 

is amalgamated into a newly formed 

company without assets or profits. The 

newly formed company then distributes the 

former target company assets, but this 

distribution is free from the STC due to the 

lack of profits within the newly formed 

acquiring company. From the above 

anomaly, the proposed amendment inserts 

section 44 (9A) which deems resultant 

company equity share capital (and share 

premium) arising from the amalgamation to 

be profits not of a capital nature available 

for distribution to shareholders to the extent 

of any profits distributed by the 

amalgamated company in terms of 

subsection (9). The result is that the 

amalgamated company’s profits are 

effectively rolled over to the resultant 

company, so that STC remains payable 

when the resultant company makes 

subsequent distribution.’

The main issue of principle facing the 

court in this case was whether 

retrospective legislation is inconsistent 

with the Constitution and consequently 

invalid or, alternatively, whether the 

retrospective tax legislation in this 

particular case infringed the constitutional 

protection of property as provided for in 

section 25(1) of the Constitution.

In his High Court judgment, Fabricius J 

pointed out (at para [102]) that –

‘There is nothing in our Constitution which 

prohibits parliament from passing 

retroactive or retrospective legislation. 

. . . Also, and more significantly, there is 

nothing internal in the Rule of Law which 

renders retrospective legislation per 

se unconstitutional.'

Fabricius J accordingly held that there is 

no absolute rule that retrospective 

legislation is invariably and inherently 

unconstitutional. He stated that the real 

issue was to establish the standard by 

which the constitutionality of 

retrospective legislation should be 

determined. 

Is retrospective tax legislation unconstitutional and therefore invalid?

Synopsis | July 2017

It is not uncommon for legislation, 
particularly tax legislation, to be enacted or 
amended with retrospective effect, in other 
words, for the legislation to state that it is to 
come into force on a date earlier than the date 
when Parliament assents to the legislation 
and it becomes law as an Act of Parliament.

Is such retrospective legislation a breach of 
South Africa’s Constitution, though? If so, the 
legislation would, from the outset, be a 
nullity, without legal force, because law that is 
inconsistent with the Constitution is invalid.

The Constitution is explicit that a person 
cannot be convicted of a crime in respect of 
conduct that was not a crime at the time the 
act was committed. Retrospective legislation 
that flouts this rule would thus be 
unconstitutional and invalid.

The Constitution is, however, silent in regard 
to retrospective legislation in relation to civil 
law, such as tax law. There was no decision of 
the South African courts on this issue until 
the Pretoria High Court judgment delivered 
on 23 May 2017 in Pienaar Brothers (Pty) Ltd 
v Commissioner for the South African 
Revenue Service [2017] ZAGPPHC 231.
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This is not a decision of the Constitutional Court or the Supreme Court of Appeal, so it could be overturned, wholly or partly, 
by either of those courts.

The two criteria to determine the 

constitutionality of retrospective 

legislation

In this regard, he said there are two tests: 

the first is the rationality test, which is 

applicable to all legislation and is implicit 

in the rule of law; the second is the 

statutory standard of reasonableness,

which is applicable where legislation 

infringes a fundamental right entrenched 

in the constitutional Bill of Rights. The 

latter standard is explicitly laid down in 

section 36(1) of the Constitution, which 

decrees that the limitation of such specific 

rights is valid only if the limitation would 

be reasonable and justifiable in an open 

and democratic society.

Fabricius J held (at para [37]) that, in this 

particular case, the disputed retrospective 

amendment to the Income Tax Act had 

the requisite rational purpose, namely, to 

close a tax loophole that would have 

resulted in a massive loss of tax revenue 

for the fiscus.

He went on to hold that the retrospective 

legislation in issue in this case did not 

limit the right to property that is 

specifically protected in the Bill of Rights, 

and that the criterion laid down in section 

36(1) of the Constitution, namely, 

whether the limitation was reasonable 

and justifiable in an open and democratic 

society, consequently did not apply.

Fabricius J reached this conclusion on the 

basis (see para [108]) that –

'The fact that a law creates a civil liability 

does not in itself deprive the taxpayer of 

property unlawfully.'
and (at para [110]) that –

'it cannot be argued that all taxes involve a 

‘deprivation of property’ in the context of 

section 25 (1) [of the Constitution]'.

Is retrospective legislation 

unconstitutional if it was not 

enacted for a 'good reason'?
On the broader question of the relevance 

or otherwise of whether the retrospective 

legislation in question was enacted by 

Parliament for good reason, Fabricius J 

said (at para [99]) that –

'there is no authority for the proposition 

that “retrospective legislation would survive 

constitutional scrutiny only if there were 

‘good reasons’ for it”. It is not for a Court to 

say what a “good reason” is. . . . The only 

question is whether a legitimate legislative 

purpose is indicated.'
Fabricius J said (see para [47]) that, in 

determining whether retrospective 

legislation in civil matters is 

constitutional, the question is not 

whether the legislation was 'fair' but 

whether it was passed for a rational 

reason.  

Once the judgement endorsed the last-

mentioned principle, the outcome of this 

litigation was well-nigh inevitable, for (as 

the judgment notes at para [26]) the tax 

loophole that had triggered the 

retrospective amending legislation in 

issue was such that the loophole could 

have been 'exploited to avoid secondary 

tax on companies on a massive scale'. It 

was clearly rational to close the loophole 

and to do so retrospectively.

Whether advance warning has to 

be given of prospective 

retrospective legislation

Fabricius J (see paras [49] and [50]) 

rejected the argument that retrospective 

legislation is unconstitutional unless 

adequate advance warning of the actual 

amendment was given to enable taxpayers 

to regulate their conduct accordingly. He 

said that he did not agree that a precise 

warning, or indeed any warning at all, is 

required. 

[50] ‘Economic circumstances generally will 

demand a degree of fluidity. Rigidity does 

not belong to a modern jurisprudence, and 

even less in tax legislation.’ 

Fabricius J held that the retrospective tax 

legislation in issue in this matter was not 

unconstitutional and was therefore not 

invalid.

Is retrospective tax legislation 

unconstitutional and therefore 

invalid?

This is not a decision of the Constitutional Court or 

the Supreme Court of Appeal, so it could be 

overturned, wholly or partly, by either of those 

courts. Unless and until that occurs, this judgment is 

likely to be accepted as correctly stating the law, 

however.

The key principles that emerge from this judgment are –

• South Africa’s Constitution does not explicitly 

prohibit retrospective legislation except to say that 

legislation cannot make conduct a crime when it 

was not a crime at the time of the conduct in 

question; save in this regard, retrospective 

legislation is not inherently unconstitutional.

• Where retrospective legislation infringes or limits a 

right specifically protected by the Bill of Rights, the 

constitutionality of the legislation turns on the 

criterion laid down in section 36(1) of the 

Constitution, namely, whether the limitation is 

reasonable and justifiable in an open and 

democratic society; in the present case it was held 

that the retrospective imposition of tax liability did 

not infringe the constitutionally protected right to 

property, so this criterion was not applicable.

• Outside of the particular rights enshrined in the 

Bill of Rights, the constitutionality of retrospective 

legislation is determined, not on the basis of 

whether the court is of the view that the legislation 

was fair but in terms of the criterion of rationality,

that is to say, whether the retrospective legislation 

is properly related to the objectives it seeks to 

achieve; this criterion was held to be satisfied in 

the present case.

The takeaway
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The evidence

The facts in Nondabula v C:SARS [2017] 

ZAECMHC 21 (27 June 2017) are not easy to 

follow from the judgment. The events that are 

recorded in the judgment are set out 

chronologically below:

• The taxpayer (‘N’) operated a petrol station 

in Umzimkhulu and rendered returns of 

income for the 2014 and 2015 years of 

assessment.

• N was assessed to tax in each of the years of 

assessment and paid the amounts of tax 

reflected in the respective IT34 forms for 

the relevant years on or before 31 July 2014 

and 31 October, respectively.

• In April 2016, N received a statement of 

account from SARS which reflected that an 

additional assessment had been issued in 

respect of the 2014 year of assessment in 

the sum of R1 240 455.94.

• N submitted an objection against the 

assessment on 4 April 2016, but SARS 

refused to accept the objection on the 

technical ground that it contained both an 

objection and a request for waiver of 

penalties and notified N on 5 May 2016 of 

its decision.

• On 11 May 2016, SARS issued a letter of 

demand for payment of the assessed taxes. 

• N’s accountant filed an objection through 

the SARS e-filing system and on 3 June 

2016 addressed a further letter to SARS 

submitting relevant documentation and 

requesting SARS to note the objection.

• In subsequent correspondence, SARS 

raised technical issues against the validity 

of the objection but at no stage did SARS 

indicate the reason for the additional 

assessment.

• On 29 September 2016 N received a final 

demand advising that unless he paid 

R1 422 637.83 within 10 days, further 

action would be taken.

• SARS thereafter issued a notice in terms of 

section 179 of the TAA requiring N’s 

bankers to freeze his account and make 

payment of the assessed taxes to SARS.

The parties’ assertions

N did not take this lying down. He sought an 

order of the High Court interdicting SARS 

from issuing the section 179 notice and 

ordering its withdrawal pending the 

resolution of his dispute. In his founding 

affidavit, N stated that he had never received 

the additional assessment and that he had not 

at any time been informed of the reasons for 

the additional assessment.

SARS, in its papers filed in response, made 

no attempt to provide a breakdown of the 

taxes that it had assessed. It merely denied 

that it was obliged to do so and did not 

advance any contention that N knew or ought 

to have known how the amount assessed had 

been determined.

However, SARS stated that it had identified 

that there was a discrepancy between a third 

party notification by a bank and the return of 

income that reflected that N had failed to 

disclose interest from a bank deposit in the 

sum of R32 734. This was clearly far short of 

the adjustments that had been made to arrive 

at a tax liability of the magnitude of over 

R1.2 million, but it necessitated that SARS 

should issue an additional assessment in 

terms of section 95 of the TAA.

The judgment

In the judgment, Jolwana AJ accepted that 

SARS is obliged in terms of section 92 of the 

TAA to issue an additional assessment if 

satisfied that an assessment does not reflect 

the right amount of tax to the prejudice of 

SARS. 

The judgment noted that the additional 

assessment was, in fact, an assessment 

contemplated in section 95 of the TAA. That 

is, SARS was required to make the 

assessment by reason that the return 

submitted was incorrect or inadequate.

Jolwana AJ then examined the requirements 

of section 96 of the TAA, which states that 

SARS must issue a notice of assessment, and 

noted that it had two subsections. The first 

contained a list of information that had to be 

included in a notification of assessment in 

order that it may be a valid assessment. The 

second (to the extent that an assessment has 

been made in terms of section 95 of the TAA) 

states:

Can the High Court interdict SARS from collecting unpaid taxes?

Can the High Court interdict SARS 

from collecting unpaid taxes?

The Tax Administration Act 
(‘TAA’) grants powers under which 
SARS may instruct a third party in 
possession of a taxpayer’s assets to 
make over all or a portion of those 
assets in satisfaction of taxes owed 
by the taxpayer. In a recent 
decision of the High Court in the 
Eastern Cape, a taxpayer 
challenged the right of SARS to 
issue such a third party 
instruction, and obtained an order 
confirming a temporary interdict 
against SARS that had been 
granted in earlier proceedings.
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‘In addition to the information provided 

in terms of subsection (1) SARS must give 

the person assessed:

(a) in the case of an assessment described 

in section 95 or an assessment that is not 

fully based on a return submitted by the 

taxpayer, a statement of the grounds for 

the assessment …’

The court found that there was no 

evidence that a form IT34 – Notice of 

Assessment, had been delivered to N 

and that at no time had N been 

apprised of the reasons for the 

assessment. On the papers, SARS had 

advanced no reason why the 

requirements of section 96 of the TAA 

had not been met, nor had it claimed to 

have complied with them.

SARS had asserted in its papers that N 

had omitted to disclose income in the 

return, in that N had indicated that he 

had received no interest income 

whereas a third party report from a 

banker had stated that he had received 

interest on an account in the sum of 

R32 734.

It appears that Jolwana AJ was of the 

view that there had not been a valid 

notification of assessment, stating in 

paragraph 21 of the judgment:

‘Once the stage provided for in section 92 

is reached the first respondent is required 

to comply with the provisions of section 

96 by issuing a notice of assessment with 

all the information required and 

provided for in section 96. I may mention 

that the whole of section 96 is couched in 

peremptory terms, meaning that the first 

respondent has no discretion when it 

comes to section 96. In any event it is not 

the first respondent’s case that it did have 

a legal basis for not complying with 

section 96.’

SARS had not complied with section 96 

of the TAA, yet it proceeded to take 

further steps to recover the amounts 

that it asserted were payable.

After a brief discussion of the 

constitutional rights and duties of the 

parties, Jolwana AJ concluded at 

paragraph 26:

‘The least that is expected of the first 

respondent is to comply with its own 

legislation and most importantly 

promote the values of our Constitution in 

the exercise of its public power. This the 

first respondent failed to do. In failing to 

provide the applicant with all the 

information prescribed in terms of 

section 96 which the first respondent was 

obliged to provide the applicant, it acted 

unlawfully and unconstitutionally.’

The temporary interdict preventing 

SARS from issuing a notice in terms 0f 

section 179 of the TAA was therefore 

confirmed.

The chicken or the egg – difficulty 

in interpreting treaty provisions

The issue in this matter came down to evidence, and 

the question at issue was whether SARS had 

complied with section 96 of the TAA. No assertion 

appears to have been made in the affidavits filed by 

SARS that SARS had indeed issued a notice of 

assessment or that it had at any time delivered the 

notice of assessment to N or provided N with 

reasons for the assessment.

Reasons for assessment should be sufficiently clear 

to enable a taxpayer to ascertain the basis upon 

which he is being taxed – the following dictum from 

an Australian decision was cited with approval in 

the matter of C:SARS v Sprigg Investment 1177 CC 

t/a Global Investment 73 SATC 114 (SCA) at 120 

(para [12]):

‘[T]he decision-maker [must] explain his decision in a 

way which will enable a person aggrieved to say, in 

effect: ‘Even though I may not agree with it, I now 

understand why the decision went against me. I am 

now in a position to decide whether that decision has 

involved an unwarranted finding of fact, or an error of 

law, which is worth challenging.’ This requires that the 

decision-maker should set out his understanding of the 

relevant law, any findings of fact on which his 

conclusions depend (especially if those facts have been 

in dispute), and the reasoning processes which led him 

to those conclusions. He should do so in clear and 

unambiguous language, not in vague generalities or 

the formal language of legislation. The appropriate 

length of the statement covering such matters will 

depend upon considerations such as the nature and 

importance of the decision, its complexity and the time 

available to formulate the statement.’

It was evident that SARS’ responding papers fell far 

short of these requirements. 

On the papers, it would appear that Jolwana AJ was 

justified in finding that the assessment upon which 

SARS placed reliance was defective for want of 

compliance with section 96 of the TAA. This 

rendered any follow-up actions to recover the 

amounts assessed unlawful.

This matter also raises the question whether there is 

a conflict between section 96(2) of the TAA and the 

rules of conduct for objections and appeals against 

an assessment. 

On the one hand, the law says that SARS must

provide reasons for an assessment that is not fully 

based on the information in a return. This begs the 

question whether a notice of assessment that is not 

accompanied by reasons in these circumstances is a 

valid assessment.

Rule 6(1) of the rules relating to the conduct for 

objections and appeals states:

‘A taxpayer who is aggrieved by an assessment may, 

prior to lodging an objection, request SARS to provide 

the reasons for the assessment required to enable the 

taxpayer to formulate an objection …’

The apparent conflict would arise if SARS were to 

issue an assessment not fully based on the 

information in a return without giving reasons for 

the assessment. What would be the appropriate 

response for the taxpayer? 

• Rule 6(1) gives the taxpayer the right to request 

reasons for assessment.

• However, section 96(2) would not have been 

complied with, and this failure would itself be a 

ground for objecting to the assessment.

The takeaway
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Legislation

21 Jul Schedule 2 Correction Notice Notice R696, published in Government Gazette no. 40993, amends the rate of anti-dumping duty 

appearing in Government Notice No. R. 728 of 17 June 2016, with retrospective effect from 17 June 

2016. 

19 Jul Draft Rule 19A3 Storage of fermented ethyl alcohol in a licenced special storage warehouse. Due date for comments was 

Wednesday, 26 July 2017. 

19 Jul 2017 Draft Taxation Laws Amendment Bill and Draft Tax Administration Laws 

Amendment Bill

Comments are due to Tax Technical by Friday, 18 August 2017.

6 Jul Customs Duty Rules (Third Draft) The third draft of the Customs Duty Rules, made under the Customs Duty Act, 2014 (Act No. 30 of 

2014), was published for sight only.  

4 Jul VAT refunds in terms of VAT Export Regulation No. 316 The VAT export refund requirements detailed in Part 1 of VAT Export Regulation No. 316 in Government 

Gazette No. 37580 provides for the: 

i) Submission of claims by the qualifying purchaser and ii) Payment of VAT refunds to the qualifying 

purchaser.

3 Jul Special or extra attendance This policy applies to clients requiring excise officers to perform special or extra attendance duties in 

terms of section 120. 

29 Jun Customs MAA with Turkey This MAA has a date of entry into force of 1 November 2009.

Case law

27 Jun Nondabula v Commissioner: SARS and Another The applicant brought an application interdicting the first respondent from invoking the provisions of 

section 179 of the Tax Administration Act, 2011 (Act No. 28 of 2011), pending the final determination of 

the applicant’s objection to the additional assessment of his income tax.

SARS Watch 26 June to 25 July 2017

Synopsis | July 2017

SARS Watch
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Interpretation notes

21 Jul IN 96 – Exemption from income tax: Remuneration derived by a person as 

an officer or crew member of a South African ship

This Note provides guidance on the circumstances under which section 10(1)(o)(iA) exempts from normal tax 

the remuneration derived by a person as an officer or crew member of a South African ship. 

Guides and forms

21 Jul Guide on the Determination of Medical Tax Credits (Issue 8) The guide provides general guidelines regarding the medical scheme fees tax credit and additional medical 

expenses tax credit for income tax purposes. 

19 Jul Guide for Government Institutions on Tax Compliance Status TCS The purpose of this document is to assist government institutions in verifying a TCS or TCC online via eFiling. 

This guide explains the steps that must be followed when activating the TCS verification system on eFiling, as 

well as the steps for adding users for tax compliance status access.

17 Jul Understanding the Customs and Excise Transitional Provisions This guide has been prepared to assist persons and organisations in understanding the customs and excise 

transitional provisions brought about by the new customs and excise legislation, consisting of the Customs 

Control Act, 2014, the Customs Duty Act, 2014 and the Excise Duty Act, 1964, that will replace the Customs 

and Excise Act, 1964. 

30 Jun Completion Guide for IRP3(a) and IRP3(s) forms The purpose of this guide is to assist employers with the completion of a Tax Directive Application form to 

obtain a Tax Directive (IRP3) before a lump sum can be paid to an employee.

30 Jun Request for a Certificate of Residence The guide describes the process to be followed where a request for issue of a certificate of residence or a 

request to stamp a residence form from another jurisdiction is submitted by an individual or a person other 

than a tax resident in South Africa, in terms of the definition of a ’resident’ in section 1 of the Income Tax Act 

and read with Article 4 of the Double Taxation Agreements.

30 Jun Automatic Exchange of Information Administrative Penalty The document describes the Automatic Exchange of Information administrative penalty which may be imposed 

on a Reportable Financial Institution. It further demonstrates communication of the penalty via eFiling and the 

process for disputing the administrative penalty imposed.  

30 Jun DISP02 – AEOI Penalty Remittance and Dispute External Form

30 Jun IRP3(a) – Application for Tax Directive Gratuities External Form

28 Jun IRP3(s) – Application for Tax Directive Share Option External Form

SARS Watch
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Rulings

24 Jul BCR 057 – Section 12J(2) deduction by partners This ruling determines a commanditarian partner’s eligibility to claim a deduction under section 12J(2) in 

respect of venture capital shares acquired by a partnership and whether the proposed investor certificates to 

be issued to the commanditarian partners will be acceptable for purposes of section 12J(4). 

28 Jun BPR 276 Dividends tax and the ‘most favoured nation’ clause in a tax 

treaty

This ruling determines whether dividends tax must be withheld when a dividend is paid to a beneficial owner 

that is a resident of the Kingdom of Sweden. Sweden and South Africa concluded the SA/Sweden tax treaty 

which, when read with the Protocol, includes a ‘most favoured nation’ clause.

Organisation for Economic Cooperation and Development (OECD)

18 Jul OECD releases further guidance for tax administrations and MNE groups 

on country-by-country reporting 

The additional guidance addresses two specific issues: how to treat an entity owned and/or operated by two or 

more unrelated multinational enterprise (MNE) groups, and whether aggregated data or consolidated data for 

each jurisdiction is to be reported in Table 1 of the country-by-country report.

11 Jul OECD releases the draft contents of the 2017 update to the OECD Model 

Tax Convention

This note includes the draft contents of the 2017 update to the OECD Model Tax Convention prepared by 

Working Party 1 of the OECD Committee on Fiscal Affairs ('CFA'). It has not yet been approved by the CFA or 

the OECD Council, although significant parts of the 2017 update were previously approved as part of the 

BEPS Package (included in the 2015 final Reports on BEPS Actions 2, 6, 7 and 14). It will be submitted for 

approval later in 2017. It therefore does not necessarily reflect the final views of the OECD and its member 

countries. 

6 Jul Public comments received on the BEPS discussion draft of the 

Implementation Guidance on Hard-to-Value Intangibles

On 23 May 2017, interested parties were invited to provide comments on a discussion draft that provides 

guidance on the implementation of the approach to pricing transfers of hard-to-value intangibles described in 

Chapter VI of the Transfer Pricing Guidelines. The OECD now publishes the public comments received.

5 Jul OECD Secretary-General Tax Report G20 Leaders, Hamburg This report consists of two parts. Part I is an update report by the OECD Secretary-General regarding the 

latest developments in the international tax agenda. Part II is a progress report to the G20 by the Global 

Forum on Transparency and Exchange of Information for Tax Purposes.

SARS Watch
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Other publications

24 Jul Tax Alert – Foreign employment income: proposed repeal of exemption in 

section 10(1)(o)(ii)

On 19 July 2017, National Treasury released the Draft Taxation Laws Amendment Bill, 2017 for public 

comment. One of the more controversial proposals in the Draft Bill is the proposal that section 10(1)(o)(ii) of 

the Income Tax Act be repealed in its entirety.

4 Jul Tax Alert – Employer contributions to retirement funds: timing of 

deductions

Amounts contributed by employers to retirement funds (i.e. pension funds, provident funds and retirement 

annuity funds) for the benefit of employees are, in terms of section 11(l) of the Act, deductible by the employer 

in the year of assessment in which the amounts are contributed.

29 Jun Tax Alert – Transfer Pricing: External Business Requirements Specification 

on Country-by-Country and Financial Data Reporting

Following on from the draft notice on submission of country-by-country ('CbC') reports, and master file and 

local file returns,  SARS released an external Business Requirements Specification ('BRS') document on CbC

and Financial Data Reporting. The BRS is intended to provide further detail regarding the contents of CbC

reports, and master file and local file returns.

SARS Watch
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