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A cautionary tale of estate planning gone wrong

Estate planning is a tricky and complex matter, replete with many pitfalls for the testator and his
professional advisers. Tax planning is of course an important dimension of estate planning, and a
close familiarity, on the part of the planner, with the Estate Duty Act, the Income Tax Act – and of
course the provisions of the Wills Act – is essential. 

A realistic appreciation of the family

dynamics of the testator is also

important, as is an acceptance of the

frailties of human nature. It is a sad

reality that grief at the loss of a

parent or other relative is often

quickly overshadowed by avarice at

the prospect of a windfall from the

estate, coupled with jealousy toward

those beneficiaries of the estate who

seem to have been especially

favoured. If a second spouse,

step-children or in-laws are part of

the picture, the potential for conflict

and disputation is clear.

A badly constructed estate plan is a

virtual guarantee that the testator’s

most enduring legacy will be

bitterness, resentment and perhaps a

full-blown family feud.

An instructive case study 

The decision in Taylor v Taylor 2012

(3) SA 219 (ECP) is a case study in a

myopic and badly planned estate –

indeed the very name of the case

betrays a dispute between the

members of the family.

The reported judgment reveals that

the testator, who died in 2006, had

three children who were the

applicants in this litigation. He also

had a surviving spouse, who was

apparently the step-mother of those

children. A significant asset in the

estate was a substantial house in

Humewood, Port Elizabeth.

Reading between the lines of the

judgment, it seems clear that the

testator wanted his widow (his

children’s step-mother) to be allowed 

to remain living in the house after his 

death, and for the two flats on the

property to be rented out to generate

income to cover the running

expenses of the house, with any

surplus being paid into a bank

account for the benefit of the three

children.

In the last year of his life, the testator 

became aware that he was suffering

from terminal lung cancer and – so

the judgment recounts – “this

knowledge spurred him to undertake 

certain estate-planning exercises”.

Some seven months before his death, 

he executed a will in which he

bequeathed his fixed properties to his 

children, and the residue of his estate 

to his widow.

The will itself said nothing about the

widow‘s being entitled to remain

living in the house after the testator’s

death. That aspect of his “estate

plan” was recorded in what the

judgment calls a “wish list”, that set

out the testator’s wishes in this

regard in some detail. The wish list

was signed by him and dated, from

which it appears that it was written

some six months after he executed

his will and about seven weeks

before he died.

The judgment does not reveal

whether the testator was guided in

his estate planning by a professional

in the field, or whether he took the

task on himself, in relation to either

the will or the wish list.

The dynamics of the family

If a professional had been involved,

he or she would have immediately

realised that the overall family

scenario was difficult and delicate -

a testator who had to balance the
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reasonable expectations of his

children that they would inherit his

estate, coupled with the necessity to

provide financially for his surviving

spouse for her lifetime. 

Where a surviving spouse is also the

mother of the testator’s children, the

latter will usually accept that their

inheritance must be deferred, wholly

or substantially, until she dies. But

where, as in this case, the surviving

spouse is the children’s stepmother,

and not their natural mother, tender

feelings toward her on their part

cannot be taken for granted.

Reading between the lines of this

judgment, it seems that after the

testator’s death, the children’s

attitude toward his widow – their

stepmother – was that they were

prepared to concede in her favour

only what was claimable by her from

the estate as a matter of law, and no

more.

The legal status of the testator’s
wish list

The children’s attitude in this regard

threw into sharp focus the legal status 

of the testator’s “wish list”. Was the

benefit accorded to the widow by that 

wish-list, namely the right to live in

the family home without bearing any

of the household expenses, legally

binding on the estate? 

To that question the law gave a clear

answer: the wish list would be legally 

binding only if it had been executed

with the formalities required of a will

(which it clearly was not, for it had

not been signed by witnesses) or if

the court was satisfied, as envisaged

in section 2(3) of the Wills Act 7 of

1953, that the wish list “was intended 

to be his will or an amendment of his

will”. Any other document of a

testamentary nature would have no

legal force or effect.

The language of the wish list

In the result, the court held that the

language in which the testator’s “wish 

list” was expressed was not consistent 

with that of a will, in that it was

replete with expressions such as “it is

my wish” and “it is suggested that”,

rather than directory instructions as

to the devolution of his estate.

The court therefore concluded (at

para [15] of the judgment) apropos

the “wish list” that –

“the language employed by the deceased

in this document does not demonstrate an 

intention on the part of the deceased to

amend his last will and testament. On the 

contrary, what it would appear to

indicate is that the deceased intended

that his last will and testament should

stand but that it was his desire,

notwithstanding the bequests made

therein, that his family should stand

together when it came to the

administration of his estate and the

distribution of the assets and that these

should be distributed equitably amongst

all the parties involved. ... On this basis,

and accepting that he had such trust in

his family, it seems clear that his

intention could only have been that the

will was to remain extant as it stood ...”

The court went on to add that –

“The fact that such trust on his part was,

as it turns out, ill-founded, cannot alter

the situation as to his intention at the

time of executing this document”.

A moral obligation, but no legal
compulsion

In short – regardless of any moral

obligation – there was no legal

obligation on the part of the testator’s 

children to respect or give effect to

their late father’s “wish list”, and they 

clearly had no intention of doing so. 

Consequently, the deceased’s fixed

properties, including what seems to

have been the family home, devolved

on his children in terms of the will

and they were under no obligation to

allow their step-mother to live in the

home for her lifetime or to use the

rental from the flats on the property

to pay the household expenses.

 It is a sad reality that grief 

at the loss of a parent or

other relative is often

quickly overshadowed by

avarice at the prospect of a 

windfall from the estate. If 

a second spouse,

step-children or in-laws

are part of the picture, the

potential for conflict and

disputation is clear.
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SARS’s ultimate remedy in relation to a recalcitrant taxpayer 

who defies a court order - contempt of court proceedings

The seemingly interminable litigation between the well-known entrepreneur, David King, and the
South African Revenue Service, continues to push the boundaries of SARS’s tax collection powers.

The latest episode in the on-going

litigious saga is the recently-reported

judgment in Murray NO v King

[2013] ZAGPPHC 68 in which

judgment was handed down on

22 February 2013 in the North

Gauteng High Court). 

This matter involved an application,

brought by the court-appointed

curator bonis, for King to be declared

in contempt of court and be ordered

to immediately purge his contempt,

failing which he was to be committed

to prison.

Non-compliance with an earlier
court order

This urgent application to court was

sparked by King’s alleged non-

compliance with a preservation order

granted by van der Merwe J on

14 November 2012 in terms of

section 163 of the Tax Administration 

Act, which obliged King to hand over

certain expensive vehicles, including

a Ferrari and Mercedes Benz, to grant 

SARS access to a certain wine

collection for purposes of valuation,

and to hand over certain bank

statements and company documents

pursuant to a judgment secured by

SARS on 5 August 2010. 

In terms of that judgment, all the

issued shares in a King-controlled

company, Talacar Holdings (Pty) Ltd, 

and the shareholders’ loan accounts

in that company and in Metlika

Trading Ltd were declared to be

executable to satisfy the tax debts of

Ben Nevis Holdings Ltd, which by this 

time exceeded R2.6 billion.

It seems (see the judgment at para

[16]) that, in defiance of the latter

court order, King had notified all the

estate agents in Plettenberg Bay that

the curator bonis had no right to

instruct them to market the

properties identified in the prior court 

order. This action by King led SARS to 

apply to court for a spoliation order,

duly granted in February 2013. 

In an attempt to secure a stay of the

application to have him declared to

be in contempt of court, King seized

on a clause in the court order in

question which ostensibly provided

that disputes in relation to the

implementation of the order were to

be resolved by mediation, failing

which, by arbitration.

What must be proven to
establish contempt of court

The court was unpersuaded by this

argument and held (at para [20])

that, to establish that King was

indeed in contempt, the court had to

be satisfied that a court order –

“was granted:

• against the respondent;

• the respondent was either served with

the order or was informed of its

contents and had knowledge of the

same; and

• the respondent disobeyed the order or

neglected to comply with it.”

In the present matter Pretorius J

court observed (at para [22]) that – 

“since the preservation order was granted

on 14 November 2012 … the respondent

has tried everything to avoid the order

being executed. He has been obstructive in 

every respect …He has refused steadfastly

to co-operate with the applicant in any

manner. There is no dispute that the

order had been served and explained to

the respondent in numerous letters by the

applicant’s attorneys. It is clear that the

respondent is deliberately and wilfully

obstructing the applicant to avoid the

preservation order being executed.”

The nature and purpose of
contempt proceedings

The court held that the application

to declare King in contempt of court

was indeed urgent, and pointed out

(at para [3]) that proceedings for

contempt of court were aimed not

only at punishing the defaulter, but

at serving the public interest in the

administration of justice and, in this 

case, vindicating the Commissioner

for the South African Revenue

Service.

The court quoted from the decision 

in Protea Holdings Ltd and Wright

1978 (3) SA 865 where it was held

by Nestadt J that –

“The object of this type of proceeding,

which is concerned with the wilful

refusal or failure to comply with an

order of Court, is the imposition of a

penalty in order to vindicate the

Court’s honour consequent upon the

disregard of its order”

The court held (at para [31]) that

King’s counter-application in the

present matter for a stay of the

contempt proceedings “was merely

launched to further delay and

frustrate the execution of the

preservation order” and concluded

(at para [35]) that contempt of

court had been proven.

In the result, the court handed

down an order declaring that the

matter was urgent, that King was

in contempt of the order handed

down by van der Merwe J, and that 

King must purge his contempt

within 24 hours of the service of

the present order. The court

further ordered that King be

committed to prison for three

months, but this part of the order

was suspended for three years on

condition that he was not found to

be in contempt of court during the

period of such suspension. King

was ordered to pay costs on the

punitive scale of attorney and own

clients.

Proceedings for contempt of

court are aimed, not only at

punishing the defaulter, but at

serving the public interest in

the administration of justice.
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The obligation on an employer to deduct employees’ tax cannot be

contractually varied

The decision of the Johannesburg Labour Court in Naidoo v The Careways Group (Pty) Ltd [2013]
ZALCJHB 96, in which judgment was handed down on 29 May 2013, affirms a clear principle – the
obligation of an employer to deduct employees’ tax in respect of remuneration cannot be varied by
an agreement between these two parties.

The rationale is beyond doubt – the

obligation to deduct tax is laid down

in the Income Tax Act and overrides

any contract to the contrary. 

Thus, even where an employee is

entitled to an order of specific

performance, obliging the employer to

pay an agreed salary or wage, there is

still an obligation on the employer to

deduct the requisite amount of

employees’ tax. In Barnard v Shellard

Media (Pty) Ltd  (2000) ZALC 57 the

Labour Court regarded this obligation

as being in the nature of an implied

contractual term, but this is

unconvincing. If the obligation were

merely contractual, then the parties

would be at liberty to contract out of it.

The obligation to deduct employees’

tax is a statutory obligation, and for

this reason, it cannot be varied by

agreement between the parties.

The court in Naidoo v The Careways

Group was thus correct in holding (at

para [27]) that the duty to deduct

employees’ tax –

“arises ex lege and therefore any

provisions in an agreement between the

parties relating to non-deduction of tax

from the applicant salary is irrelevant

and of no force and effect.”

Does the amount in question
constitute “remuneration”?

Of course, it may be in dispute

between the employer and the

taxpayer as to whether the amount in

question is indeed remuneration, in

other words, a quid pro quo for

services. And further complexity is

introduced where what the employee

is claiming is not the contracted

remuneration, but damages in lieu of

remuneration, as for example where

the employee elects to cancel the

contract because of the breach of the

obligation to pay the contracted

amount. 

The damages that are then claimable

may, indeed, be of a revenue nature

and thus liable to income tax, but

they are not remuneration for the

purposes of the Fourth Schedule to

the Income Tax Act, from which the

employer is obliged to deduct

employees’ tax – the juristic (and

fiscal) nature of the amount has

changed, even if the monetary

quantum is the same.

In the present case, the court held

that –

“The employer has a duty to make

deductions from the employee’s salary in

terms of the Income Tax Act. There are

however limits to the amount which may

be deducted from the employee’s salary. A

deduction from an employee’s salary is

governed by section 34(1) and (2) of the

Basic Conditions of Employment Act. An

employer is not permitted to deduct an

amount exceeding one quarter of the

total salary of the employee, in terms of 

section 34 (2)(d) of the BCEA.”

The proposition, articulated in this

passage, that the quantum of

employees’ tax that is required to

be deducted by an employer from

an employee’s remuneration in

terms of the Income Tax Act is

subject to a ceiling imposed by the

Basic Conditions of Employment

Act is, with respect, wrong.

Statutory deductions may be made

without the consent of the

employee in terms of section

34(1)(b) of the Basic Conditions of

Employment Act, and these

deductions are not subject to the

limitation set out in section

34(2)(d).

 The obligation to deduct employees’ tax is a statutory obligation, and

for this reason, it cannot be varied by agreement between the parties.
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Is notional income tax deductible when quantifying an award 
of damages for the loss of earning capacity?

The decision of the Cape High Court in Barclay v Road Accident Fund 2012 (3) SA 94 (WCC)
concerns the question whether, in quantifying damages for loss of earning capacity, the amount to be 
awarded to the claimant should be reduced to take account of the income tax that would have been
payable if the claimant had received the amount by way of ordinary earnings, rather than as a
lump-sum award of damages.

This is an issue on which courts

around the world have been unable

to reach a consensus. The landmark

decision in this regard is the House

of Lords decision in British Transport

Commission v Gourley [1955] 3 All

ER 796 (HL,) which held that

income tax must be deducted from

the claimant’s notional earnings in

quantifying the loss of earnings.

The Gourley judgment was followed

by the Australian High Court in

Cullen v Trappel [1980] HCA 10

((1980) 146 CLR 1). By contrast, the 

Canadian Supreme Court has

declined to follow the Gourley

judgment and has held that the

income tax that a claimant would

have had to pay on future earnings

should not be taken into account

when quantifying the damages

payable for loss of earning capacity.

The Gourley decision has, in the past, 

been applied in several South

African decisions, and it is therefore

significant that, in the present case,

the Cape High Court declined to do

so. The court held, instead, that tax

should not be deducted in

quantifying the claimant’s loss of

earnings, either in the first stage of

computing the notional loss of

earnings, nor in the second step of

quantifying the notional rate of

return on the invested amount.

Fundamental fiscal principles

In the present case, the court laid the 

groundwork for its decision by

articulating the underlying

fundamental principles, namely –

· prior to the coming into force of

capital gains tax in South Africa,

receipts of a capital nature were

not subject to income tax,

· a distinction must be drawn

between a claim for loss of earnings 

as distinct from a claim for the loss

of earning capacity – an amount in

respect of the former is of a

revenue nature and in respect of

the letter, of a capital nature, and

· an award of damages, in the hands 

of the recipient takes on the

character of the loss in respect of

which it was paid; thus, if the

payment is in respect of a loss of a

capital nature, the award is

similarly of a capital nature, but if

 The obligation to deduct employees’ tax is a statutory obligation, and

for this reason, it cannot be varied by agreement between the parties.
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the payment is in respect of a loss

of income, the award is of a

revenue nature;.

A two-stage calculation

The judgment goes on to make the

point (at para [18]) that the

actuarial calculation of damages for

loss of earning capacity has two

stages: in the first stage, there is a

determination of the notional

income that the claimant would have 

earned over the relevant period; in

the second stage, this amount is

capitalised at a net discount rate that 

takes into account the rate of return

at which it is assumed that the

claimant would have invested the

lump sum and the likely future rate

of inflation.

The imposition of income tax

potentially impacts on both stages of

the calculation. In the first stage, the

question is whether income tax

should be deducted in calculating

the claimant’s gross notional

earnings over the relevant period. (If 

income tax were taken into account,

the notional earnings over the period 

would be reduced by the amount of

tax payable.) In the second stage of

the calculation, the question is

whether income tax should be taken

into account in quantifying the net

discount rate. (If income tax were

taken into account in this stage of

the calculation, the result would be a 

lower net discount rate.)

The decision of the court

In his judgment in the present case,

Blignault J said (at para [20]) that in 

principle it would be unfair to a

claimant if income tax were to be

deducted from his gross national

earnings and if a pre-tax investment

rate were then used in calculating

the net discount rate; this, he said,

would amount to imposing double

taxation on the claimant.

After discussing overseas judgments, 

Blignault J held (at para [32]) that,

in the matter before him, income tax

should not be deducted in the first

stage of calculating the claimant’s

gross notional earnings. 

He went on to hold that, in the

second stage, it would in principle be 

unfair to the defendant if an

after-tax investment rate were to be

used in the calculation. However, he

said, there was no reason in principle 

to make the assumption that the

claimant would invest the award in

such a manner that the proceeds

were fully taxable. The claimant

might, for example, invest the

amount awarded by purchasing

capital assets; moreover, the

claimant would be in a position to

choose between various available

investments, and some of them may

yield a tax-free return.

Blignault J said (at para [39]) that,

in order to avoid subjecting the

parties  in the present matter to yet

another round of evidence and

argument, he proposed to award a

sum which, on the evidence, would

be reasonable compensation for the

plaintiff’s partial loss of earning

capacity, and in that regard he

would assume that the plaintiff was

likely to invest a substantial portion

of the sum in tax-free investments. 

On that basis, Blignault J awarded a

sum of R500 000.

The impact of this judgment

This judgment, whilst not binding

outside the Cape, is nonetheless

significant in adding to the division

of opinion in High Court judgments

in South Africa as to whether the

Gourley principle should or should

not be applied in quantifying a claim

for loss of earning capacity. 

Until the Supreme Court of Appeal

speaks on this issue, the regrettable

result will be that, in identical

circumstances, a claimant in the

Cape courts may get a higher net

amount of damages than a claimant

in the other provinces.

Is notional income tax deductible when quantifying an award of damages for

the loss of earning capacity?
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SARS Watch - 20 May to 20 June 2013

Legislation

11 June Short Guide to the Tax

Administration Act, 2011

A new Short Guide to the Tax Administration Act

was released.

19 June Draft Rates and Monetary

Amounts and Amendment of

Revenue Laws Bill, 12 of 2013

This Bill was presented to Parliament.

Binding Rules

19 June Binding Private Ruling 148: Tax

Rate - Permanent establishment

in South Africa

This ruling deals with the appropriate dividends tax

rate applicable to a permanent establishment in

South Africa of a company which is not a resident

of South Africa having regard to the South

Africa/Japan DTA.

Case Law

21 May (judgment - 

8 April 2013)

Patrick Gaertner and Others v

Minister of Finance and Others

This case deals with the constitutionality of certain

sections of the Customs and Excise Act 91 of

1964, which related to searches of property without 

warrants 

13 June The State v Delport, Pickard and

Others

The case related to the the export of goods to a

destination other than the one indicated at the time

of clearance in terms of the Customs and Excise

Act, 1964

PwC publications

27 May Tax Alert - New SA/Mauritius DTA A Tax Alert was released to inform clients that on

17 May 2013 South Africa signed a new tax treaty

with Mauritius in Maputo to replace the 1996 treaty.
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