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As a prefatory comment, it should be noted that the 

transactions were apparently undertaken by a 

property developer and that the properties in question 

constituted trading stock of the taxpayer. As a result, 

the impact of this decision is likely to be applicable to 

persons engaged in property development and sale or 

persons who speculate in property and its relevance 

should be considered in that light.

Facts

The taxpayer entered into 25 agreements for the sale 

of a number of fixed properties. The agreements were 

all entered into during the 2013 year of assessment. 

Certain of the agreements contained suspensive 

conditions requiring the purchasers to secure 

mortgage finance. In all instances, various statutory 

requirements had to be fulfilled before the 

registration of transfer could be effected under the 

Financial Intelligence Centre Act, the Land Use 

Planning Ordinance of the Western Cape and the 

Local Government Municipal Systems Act.

Once the various statutory requirements had been 

fulfilled, the documents for registration of transfer of 

the properties into the name of the purchasers could 

be submitted to the Deeds Office and upon 

registration of transfer, payment of the purchase 

consideration could be made to the taxpayer.

The transfers were effected during the taxpayer’s 2014 

year of assessment and payment was received by the 

taxpayer in that year. The taxpayer treated the 

proceeds as accruing in the 2014 year of assessment.

SARS contended that the agreements of sale were 

agreements contemplated in section 24(1) of the 

Income Tax Act and assessed the taxpayer to tax on 

the transactions in the 2013 year of assessment.

The taxpayer’s objection against the assessment was 

disallowed and the matter came before the Tax Court 

on appeal.

The arguments

The taxpayer argued that it was not entitled to receive 

the proceeds of the sales until transfer of the 

properties in question had been registered in the 

name of the purchasers. On the basis that a person is 

not entitled to demand payment for goods sold until 

such time as the goods have been delivered and, in 

conformity with the principles laid down in the 

decision in Lategan v CIR 2 SATC 16 (C), which were 

confirmed by the Appellate Division (now Supreme 

Court of Appeal) in CIR v People’s Stores (Walvis 

Bay) (Pty) Ltd 52 SATC 9 (A), the proceeds should be 

regarded as having accrued when the taxpayer became 

entitled to payment (i.e. immediately following 

registration of transfer).

Section 24 consists currently only of subsection 1, and 

reads as follows:

‘24. Credit agreements and debtors allowance.—

(1) Subject to the provisions of section 24J, if any 

taxpayer has entered into any agreement with any other 

person in respect of any property the effect of which is 

that, in the case of movable property, the ownership 

shall pass or, in the case of immovable property, transfer 

shall be passed from the taxpayer to that other person, 

upon or after the receipt by the taxpayer of the whole or 

a certain portion of the amount payable to the taxpayer 

under the agreement, the whole of that amount shall for 

the purposes of this Act be deemed to have accrued to the 

taxpayer on the day on which the agreement was entered 

into.’

When do the proceeds of sale of fixed property accrue?

Synopsis | May 2017

When do the proceeds of sale of 

fixed property accrue?

In a recent decision of the Tax Court in the 
Western Cape (M v C:SARS Case No. 14005), 
the Court considered certain property sales 
by the taxpayer to be transactions to which 
section 24(1) of the Income Tax Act applied. 
The effect of this finding is that the proceeds 
of sale were deemed to have accrued to the 
taxpayer on the date that the transactions 
were entered into.
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SARS contended that the transactions met the requirements of section 24(1) and, notwithstanding that the common law principles might 
have given rise to a different outcome, the income from the sales was deemed to accrue to the taxpayer on the date of the agreements

It was argued further that section 24 deals 

with the sale of goods or property under 

instalment sales or credit agreements and that 

the heading to the section indicated the 

circumstances in which it should apply. 

Section 24 was intended to apply in respect of 

payments by instalment, where the seller 

retains ownership of the assets and only 

transfers ownership on receipt of payment in 

full or a specified portion of the proceeds. The 

sales in this instance were not in the nature of 

transactions contemplated in section 24(1) 

and therefore the provisions of section 24(1) 

should not apply to the transactions.

SARS contended that the transactions met the 

requirements of section 24(1) and, 

notwithstanding that the common law 

principles might have given rise to a different 

outcome, the income from the sales was 

deemed to accrue to the taxpayer on the date 

of the agreements. In effect, if the 

transactions fell within the scope of the 

wording of section 24(1), they were subject to 

the provisions thereof.

The decision

Binns-Ward J, in his judgment, after setting 

out the common law principles, made this 

statement in paragraph [7]:

‘In the current matter the purchase prices were 

payable in each of the transactions against 

transfer of the property into the purchasers’ 

names. The right to payment thus vested in the 

taxpayer, and had a value in its hands, as soon 

as it was in a position to be able to tender 

transfer to the purchasers in terms of the 

agreements.’

With respect, this is a surprising conclusion. 

It is trite that delivery of immovable property 

can only be effected by registration of 

transfer. It is also trite that a seller of goods 

who has not effected or tendered delivery is 

not in a position to demand payment. By way 

of example, the risk of loss remains with the 

seller until delivery is made and, if the goods 

sold are lost or destroyed in transit before 

delivery, the seller is unable to demand 

payment. It is submitted that the ability to 

tender delivery cannot be conflated with legal 

delivery.

Further, at paragraph [11], Binns-Ward J 

concluded that the right to receive payment 

was not consequent upon and followed 

registration of transfer but arose at the same 

time as transfer was registered. Having said 

that, the judgment continues at paragraph 

[12]: 

‘… [T]he timing of the transfers and actual 

making of the payments, and the order in 

which they happen do not, in my judgment, 

determine when the taxpayer became ‘entitled 

to payment’ within the meaning of the 

Lategan principle. The taxpayer’s entitlement 

to payment vested at the date of the fulfilment 

(including fictitious fulfilment in a case in 

which the purchaser frustrated the actual 

fulfilment of the condition) of any suspensive 

conditions to which the agreement was 

subject, or the date upon which the taxpayer 

obtained (or, acting reasonably, could have 

obtained) the statutory permissions necessary 

to enable it to tender transfer, whichever 

occurred later. In other words, the entitlement 

to payment vested in the taxpayer as soon as 

the contract became enforceable at the 

instance of either party.’ 

On this basis, all but one of the transactions 

met the requirements for accrual in the 2013 

year of assessment.

The judgment then turned to the assertions of 

SARS, namely that section 24(1) applied to all 

25 transactions and that the common law 

findings were effectively irrelevant as section 

24(1) deemed the entire proceeds to accrue on 

the date the transactions were entered into.

The taxpayer argued that section 24(1) was 

restricted to sales by instalment or hire-

purchase. In a normal sale on credit, 

ownership passes on delivery of the goods 

sold and by agreement payment is made at a 

later date. In a hire-purchase or instalment 

sale contract, possession is given, but 

ownership is retained pending payment of a 

sufficient amount by the purchaser.

Counsel for SARS argued that the wording in 

section 24(1) was not ambiguous and, in the 

absence of ambiguity, resorting to the heading 

as an aid in interpretation was inappropriate. 

SARS placed reliance on the decision in SIR v 

Silverglen Investments (Pty) Ltd 30 SATC 199 

(A).

In the Silverglen matter, the Court had been 

seized with the question whether the proceeds 

of alienation of fixed property fell to be 

included in income in the 1963 year of 

assessment, when the sales were agreed, or in 

1964, when transfer was effected and payment 

was made. 

The Appellate Division in Silverglen

recognised that the purchase price could not 

have been claimed before transfer took place. 

However, Steyn CJ apparently considered the 

requirement in section 24(1) that the 

agreement should be subject to a condition 

that ‘upon or after the receipt by the taxpayer 

of the whole or a certain portion of the 

amount payable to the taxpayer under the 

agreement’ did not apply in the case of 

immovable property. The judgment states (at 

page 205):

‘The meaning of ‘amount payable . . . under the 

agreement’ is not limited to an amount payable 

before transfer and in the case of an immovable 

it is inappropriate to speak, as in the case of an 

immovable property delivered under a hire-

purchase agreement, of the suspension of the 

passing of ownership, as ownership could in any 

case not pass under an agreement before 

transfer.’

By reason that the decision in CIR v 

Silverglen Investments (Pty) Ltd is binding 

on a lower court, it is evident that Binns-Ward 

J had no alternative but to follow it. In the 

circumstances the income in respect of all of 

the sales was held to have accrued on the 

dates on which the agreements of sale were 

concluded.

When do the proceeds of sale of 

fixed property accrue?



PwC

When do the proceeds of sale of 

fixed property accrue?

The chicken or the egg – difficulty 

in interpreting treaty provisions
SARS Watch

4 Synopsis | May 2017

The decision in M v CSARS potentially 

exposes every transfer of property 

made on revenue account to tax in the 

year of assessment in which the 

transaction takes place. The result is 

that the seller may be exposed to 

taxation before the proceeds of sale 

can be accessed, with negative cash 

flow implications.

Essentially, it is a question of how much can 

be read into the endorsement by Binns-Ward 

J of the statement by Steyn CJ in Silverglen, 

which was to the effect that section 24(1) 

should be interpreted as if it read as follows:

Subject to the provisions of section 24J, if 

any taxpayer has entered into any 

agreement with any other person in respect 

of any property the effect of which is that, in 

the case of immovable property, transfer 

shall be passed from the taxpayer to that 

other person, … the whole of that amount 

shall for the purposes of this Act be deemed 

to have accrued to the taxpayer on the day 

on which the agreement was entered into.’

It should be considered that the taxpayer 

would be reluctant to take this matter on 

appeal unless there are exceptionally strong 

prospects of overturning the decision in 

Silverglen concerning the application of 

section 24(1).

Comment

The decision is perplexing. One is left 

attempting to understand whether there 

was one ratio decidendi, namely that 

section 24(1) applied in the case of all of the 

sales, or two rationes, namely,  (1) that the 

dates of accrual for 24 of the transactions 

fell in the 2013 year by reason that the 

taxpayer was in a position to tender 

delivery, and (2) that the 25th transaction 

was a transaction subject to section 24(1).

In any event, the decision would only fall to 

be overturned on appeal if it is found that 

section 24(1) does not automatically apply 

in the case of a sale of fixed property on 

revenue account and that the decision in 

Silverglen was an error.

If regard is had to Interpretation Note No. 

48, it is submitted that the practice of SARS 

in relation to the application of section 24 

to transactions in property is to be found in 

the following statement under item 4.1:

‘Section 24 applies when the passing of 

ownership of movable property or the 

transfer of immovable property is deferred 

until the whole or a certain portion of the 

selling price is received by the taxpayer.’

It is submitted that this would suggest that, 

unless the contract makes provision for the 

deferral of transfer of ownership until a 

certain amount has been paid, as a practice, 

section 24 does not apply. 

The now defunct Income Tax Handbook

noted that section 24 was intended to give a 

measure of relief ‘to traders who sell 

immovable property for cash or on terms 

and who after the sale have to fulfil 

obligations relating to the provision of 

roads, water, etc.’. The purpose of section 

24 was therefore not to accelerate 

recognition of accrual, but to provide relief 

to sellers of immovable property who had 

sold such property in circumstances in 

which they had not yet incurred all of the 

costs related to the development of such 

property in a township or other 

development. The mechanism used was to 

accrue all of the income and to allow a 

deduction for costs based on estimates of 

cost to be incurred.

The takeaway

When do the proceeds of sale of 

fixed property accrue?



PwC

When do the proceeds of sale of 

fixed property accrue?

The chicken or the egg – difficulty 

in interpreting treaty provisions
SARS Watch

5 Synopsis | May 2017

In the matter of Commissioner for HMRC v 

Fowler (UT/2016/0122, judgment given on 30 

May 2017), the Upper Tribunal overturned a 

decision of the First-tier Tribunal and held 

that, if the evidence (yet to be adduced) 

showed that he was not self employed, the 

income derived by the diver, a South African 

resident, was subject to tax in the United 

Kingdom by reason of Article 14 of the double 

taxation agreement between South Africa and 

the UK (‘the DTA’).

Background

In 2016 the appeal commenced in the First-

tier Tribunal. Before evidence could be led, 

a preliminary point was raised and the 

Tribunal was requested to determine 

whether the appellant, Mr Fowler (‘F’), 

should be taxable at all in the United 

Kingdom. 

Simply put, the following were the issues:

The performance of duties as a diver, in 

terms of the UK tax law, is not treated as 

remuneration, but ‘is instead treated for 

income tax purposes as the carrying on of a 

trade in the United Kingdom’ in terms of 

the relevant income tax provisions.

F contended that income from trade is 

taxable in the UK and is to be taxed in terms 

of Article 7 of the DTA, in terms of which 

business profits are taxable in the UK only if 

and to the extent that such income is 

attributable to a permanent establishment 

of F in the UK. F did not have a permanent 

establishment in the UK. He asserted that 

he was self-employed and therefore not 

liable to be taxed on his income from the 

UK. He contended further that, even if it 

were to be found that he was not self-

employed, the treatment of his employment 

income as income from trade meant that his 

income fell within Article 7 of the DTA.

HMRC contended that the approach of F 

was incorrect. The first issue was to identify 

the nature of the income by reference to the 

DTA. The manner of taxation of the income 

in the UK should be considered only after 

the nature of the income was identified and 

the right of the respective states to impose 

tax on such income was clarified. On that 

basis, his income was income from 

employment and F was subject to tax on 

such income in the UK by virtue of Article 

14 of the DTA.

The provisions of a double taxation 

agreement entered into by the UK are 

incorporated into the income and 

corporation tax laws of the UK by statutory 

instruments made under section 2 of the 

Taxation (International and Other 

Provisions) Act, (section 788 of the Income 

and Corporation Taxes Act, 1988). 

The task of the presiding judge would 

therefore appear to have been to identify the 

nature of the activity that resulted in the 

income, determine how that activity is 

treated for tax purposes and thereafter to 

apply the provisions of the DTA insofar as 

they modify the UK tax laws. 

The chicken or the egg - difficulty in interpreting treaty provisions

The chicken or the egg - difficulty 

in interpreting treaty provisions

The riddle of which came first 
has played out in the UK Tax 
Tribunal in a matter involving 
a South African deep sea diver 
who derived income from the 
performance of services 
within the jurisdiction of her 
Majesty’s revenue and 
Customs (HMRC). 
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The First-tier Tribunal (Brannan J) found 

that Article 7 of the DTA applied. HMRC was 

dissatisfied with this finding and appealed 

the issue to the Upper Tribunal.

The Upper Tribunal’s approach

Smith J set about the task of interpreting the 

DTA as if it were an enactment separate from 

and not part of the taxing statute. Therefore, 

his approach was to identify the nature of the 

income derived by F by reference to the 

words used in the DTA.

The initial inquiry was therefore to the DTA 

itself, and to Article 3, which contains the 

relevant definitions. In particular, the 

definitions of ‘enterprise’ and of ‘business’ 

were referred to. In effect, an ‘enterprise is 

the carrying on of an activity of business, 

including the performance of professional 

services and of other activities of an 

independent character.

Article 3(2) of the DTA deals with the 

interpretation of any term not specifically 

defined in the DTA. This provides as follows:

‘As regards the application of the provisions of 

this Convention at any time by a Contracting 

State, any term not defined therein shall, unless 

the context otherwise requires, have the 

meaning that it has at that time under the law 

of that State for the purposes of the taxes to 

which this Convention applies, any meaning 

under the applicable tax laws of that State 

prevailing over a meaning given to the term 

under other laws of that State.’ 

From this standpoint, words in Article 7 and 

Article 14, not otherwise defined in the DTA 

had to be ascribed the meaning under English 

law, with the definitions in the tax law 

prevailing over any meaning assigned under 

other laws.

The judgment then identified that 

international treaties are interpreted in terms 

of the Vienna Convention Articles 31 and 32. 

There followed a brief examination of the case 

law relating to the application of the Vienna 

Convention, notably Anson v. Commissioners 

for HM Revenue and Customs [2015] UKSC 

44 at [54] and HMRC v. Smallwood [2010] 

EWCA Civ 778, to which the respective 

counsel for the parties referred Smith J as 

directing the approach that should be 

adopted in interpreting the provisions of a 

double tax convention. 

Smith J, however, was unpersuaded by the 

submissions of counsel, concluding at 

paragraph 23:

‘I confess that I was not assisted by these 

submissions. It seems to me that the approach 

that I must follow is laid down in the Vienna 

Convention and that both Smallwood and 

Anson help me to understand that approach. I 

do not need to choose between them.’

Analysing the structure of the DTA, Smith J 

identified that Articles 6 to 20 of the DTA list 

various kinds of income and, at paragraph 27, 

stated:

‘The purpose of each of these Articles is:

(1) To define a particular class of income; and 

then

(2) To lay down a rule (or rules) saying which 

state has the right to tax that particular class of 

income.

Obviously, these two questions must be asked 

and answered in this order. It must be 

ascertained which is the operative Article, 

before determining which state has the right to 

tax pursuant to that particular Article.’

The judgment then proceeds to examine how 

the particular kinds of income should be 

identified.  

Smith J recognised that certain Articles 

contain a definition that applies in order to 

identify the income that falls within that class 

(e.g. Article 10 contains a definition of 

‘interest’). However, terms used in other 

Articles are not so defined (e.g. the term 

‘employment’ used in Article 14).

The approach that Smith J considered is 

explained in paragraph 31:

‘It was common ground that the correct 

approach – following the provisions of the 

Vienna Convention and indeed the schema of 

the Double Tax Treaty itself – to construing the 

Double Tax Treaty was as follows:

(1) If a term was defined in the Treaty, then the 

Treaty definition was to be applied.

(2) If a term was undefined in the Treaty, the 

general rule of interpretation contained in 

Article 3(2) of the Treaty applied, “unless the 

context otherwise requires”.

(3) Where “the context otherwise requires”, the 

definition would be the autonomous treaty 

meaning determined in accordance with the 

rules of the Vienna Convention.’

In developing his judgment, Smith J 

identified that there is a well-recognised 

difference between a contract of service and a 

contract for services, and that this difference 

is recognised in both the UK and South 

Africa. He therefore found that Article 14 

regulates the taxation of income under a 

contract of service and Article 14 governs 

income for services.

Turning then to the definitions in English tax 

law that may be relevant to the application of 

the DTA, Smith J cited the definition which 

states that the term ‘employment’ includes in 

particular ‘any employment under a contract 

of service’. He further recognised that the 

relevant law provides specifically that income 

from employment is not charged to tax under 

the provisions relating to employment 

income if it is required to be taxed under the 

provisions relating to trading income, as is 

the case with the income of F.

The chicken or the egg - difficulty 

in interpreting treaty provisions

Smith J set about the task of interpreting the DTA as if it were an enactment separate from and not part of the taxing statute. His approach was to identify the nature of the income 
derived by reference to the words used.
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In paragraph 53 of the judgment, Smith J 

pointed out that the UK provisions relating to 

the taxation of income from employment deal 

with 3 elements:

‘… a status …, the fruits derived from that status 

…, and the charge to tax on those fruits …’

In effect, status relates to the activity; the 

fruits identify the income from that activity 

and the charge identifies how those fruits 

must be taxed.

In the view of Smith J, the fruits and the 

charge were irrelevant to the determination of 

the status. The status that was being 

identified was ‘an employment’. He rejected 

the submission of F’s counsel that, because 

the Article dealt with ‘salaries, wages and 

other similar remuneration derived … in 

respect of an employment’, these had to be 

considered together and not as separate 

elements. 

After reiterating the impact of Article 3(2) of 

the DTA, Smith J found, at paragraph 62(4):

‘The consequence is that I must have resort to 

English law only to construe the term “an 

employment”, which means (subject to one 

qualification, considered below) that my inquiry 

begins at and ends with section 4(1) of ITEPA 

2003. This is the meaning of the word 

“employment” under the tax laws of the United 

Kingdom.’ 

(Editor’s note: ITEPA – Income Tax (Earnings 

and Pensions) Act 2003)

This determination was then cross-checked 

by applying the same reasoning to Article 7. 

Again, the finding was that Article 7 does not 

turn on the term ‘profits of an enterprise’ but 

on the term ‘enterprise’. 

The conclusion was that the status is the 

determinative factor and not the treatment of 

the fruits.

As a result, Smith J found that the income 

derived by F, if he was not self-employed, was 

to be dealt with under Article 14 of the DTA 

and not under Article 7. 

The matter was therefore referred back to the 

First-tier Tribunal for evidence and decision.

The chicken or the egg - difficulty 

in interpreting treaty provisions

The decision of Smith J is detailed and 

technical. Although the judgment states that 

context is relevant, it appears that the 

context relating to the manner in which the 

UK tax laws view the activities of divers and 

dive masters as being the conduct of trade 

was considered irrelevant. All that was 

considered relevant was the activity as stated 

in the DTA and the definition of that activity.

In South African law, as in all jurisdictions, 

context is an important factor in interpreting 

words used in a statute. In the Supreme 

Court of Appeal, Wallis JA, after careful 

consideration of UK and Australian 

precedent on interpretation made the 

following observation in the matter of Natal 

Joint Municipal Pension Fund v Endumeni 

Municipality 2012 (4) SA 593 at paragraph 

25, made the following observation:

‘Sometimes the language of the provision, 

when read in its particular context, seems 

clear and admits of little if any ambiguity. 

Courts say in such cases that they adhere to 

the ordinary grammatical meaning of the 

words used. However, that too is 

a misnomer. It is a product of a time when 

language was viewed differently and 

regarded as likely to have a fixed and definite 

meaning; a view that the experience of 

lawyers down the years, as well as the study 

of linguistics, has shown to be mistaken. 

Most words can bear several different 

meanings or shades of meaning and to try to 

ascertain their meaning in the abstract, 

divorced from the broad context of their use, 

is an unhelpful exercise. The expression can 

mean no more than that, when the provision 

is read in context, that is the appropriate 

meaning to give to the language used.’

One is left questioning whether Smith J took 

due account of the broad context.

As stated earlier, the approach to 

interpretation in this case is not unlike the 

question ‘Which came first, the chicken or 

the egg?’ If the provisions of the UK law that 

state that the activity (status) of a diver is 

treated as a trade, it is trite that the diver is 

not taxed as a salaried person or a wage-

earner, but is for all purposes taxed as a 

person engaged in a trade or profession. 

Thus, if the UK taxes the diver as a trader, it 

appears paradoxical that his income should 

be classified for purposes of the DTA as 

salaries, wages or similar remuneration.

On the other hand, if the UK law treats the 

income as income from trade, there is no 

contradiction if the income is classified as 

business profits for purposes of the DTA.

The matter is not yet entirely decided, as the 

Tribunal now has to hear evidence and 

determine whether, on the facts, F was self-

employed.

The takeaway
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Legislation

23 June Customs & Excise Act 1964. Draft amendment Schedule 1 part 1 - various technical Comments should be submitted to SARS by 6 July 2017.

23 June Customs & Excise Act 1964. Part 1 of Schedule No. 1, by the substitution of 

tariff subheadings 1001.91 and 1001.99 as well as 1101.00.10 and 1101.00.90 

to reduce the rate of customs duty on wheat and wheaten flour from 119.02c/kg 

to 94,72c/kg and 178.53c/kg to 142,18c/kg respectively, in terms of the revised 

dollar-based domestic reference price and the existing variable tariff formula –

ITAC Report 538

Notice No. R.600 published in Government Gazette No.40934 with an implementation date of 23 June 

2017.

22 June Draft public notice requiring the submission of country-by-country, master file 

and local file returns 

Comments were due on Thursday, 29 June 2017.

14 June Draft response document on the 2017 Draft Rates and Monetary Amounts and 

Amendment of Revenue Laws Bill 

National Treasury's response to comments that were submitted on the draft Rates and Monetary 

Amounts and Amendment of Revenue Laws Bill.

9 June Notice specifying persons to submit 2017 income tax returns and the periods 

for submission 

Notice 547 published in Government Gazette no. 40898 with an implementation date of 9 June 2017.

5 June Draft rule amendment to substitute item 200.08 of the Schedule to the Rules –

addition of Saldanha Bay and Richards Bay as places where container depots 

may be established

Comments were due on Friday, 23 June 17.

2 June Draft public notice on deferment rules Comments should be submitted to SARS by Tuesday, 31 July 2017.

2 June The deferment model workshop SARS held a workshop on 29 May 2017 on the deferment model and the discussion of comments 

received on the second draft Customs Duty Rules. The presentations used during this workshop are 

included for ease of reference.

Case law

9 June Carte Blanche Marketing v CSARS This is an interlocutory application in which the applicants seek to compel discovery of certain further 

documents from the respondent (SARS) in terms of Rule 35(3) of the Uniform Rules of the High Court. 

2 June KM Ramoroka N.O v CSARS (S Groeneweld intervening) The intervening party has launched an intervention application in which she seeks leave to intervene as 

a respondent in the application launched by the Commissioner of the South African Revenue Services in 

terms of section 151 of the Insolvency Act 24 of 1936, to review and set aside a decision taken by the 

acting assistant master in the office of the Master of the High Court at a meeting of creditors of a 

liquidated close corporation (“the main application”).  

SARS Watch 26 May to 25 June 2017

Synopsis | May 2017

SARS Watch
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Case law (cont)

2 June Pienaar Brothers v CSARS The Plaintiff seeks to declare section 34(2) of the Taxation Laws Amendment Act inconsistent with the 

Constitution and invalid to the extent that it provides that section 44(9A) of the Income Tax Act shall be 

deemed to have come into operation on 21 February 2007. In the alternative, the Plaintiff seeks to declare an 

STC assessment by SARS, relating to a dividend cycle commencing on 23 September 2005 to 3 May 2007 

and interest calculated from 1 July 2007 to 5 January 2012, invalid. 

30 May M v Commissioner for the South African Revenue Service The issue in this appeal from the Commissioner’s assessment of the taxpayer’s gross income is whether the 

amounts of the purchase price consideration in respect of certain stands of immovable property sold by the 

taxpayer in the course of its trade, accrued to the taxpayer in that tax year notwithstanding that the taxpayer 

received payment against transfer of the properties to the purchasers only in the 2014 tax year.  

International agreements

23 June Tax Information Exchange Agreement with Costa Rica Notice No. 592 published in Government Gazette No.40930 with a date of entry into force of 23 June 2017.

23 June Tax Information Exchange Agreement with Monaco Notice No. 593 published in Government Gazette No.40930 with a date of entry into force of 23 June 2017.

13 June An updated summary of the withholding tax rates as per the South African 

Double Taxation Agreements currently in force (Africa and the rest of the 

world) was published.

SARS published a summary of dividends withholding tax rates based on the double taxation agreements 

South Africa has in place with other countries.

9 June Multilateral Instrument- SA reservations and flowchart A provisional list of expected reservations and notifications to be made by the Republic of South Africa 

pursuant to Articles 28(7) and 29(4) of the Convention. 

5 June Arrangement between the Competent Authority of the United States of 

America and the Competent Authority of the Republic of South Africa on 

the Exchange of Country-by-Country Reports

A Country-by-Country (CbC) Report is intended to be first exchanged with respect to Fiscal Years of 

Multinational Enterprise (MNE) Groups commencing on or after January 1, 2016. Such CbC Report is intended 

to be exchanged as soon as possible and no later than 18 months after the last day of the Fiscal Year of the 

MNE Group to which the CbC Report relates. CbC Reports with respect to Fiscal Years of MNE Groups 

commencing on or after January 1, 2017 are intended to be exchanged as soon as possible and no later than 

15 months after the last day of the Fiscal Year of the MNE Group to which the CbC Report relates. 
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Guides

23 June Final Business Requirements Specification on the OECD CbC Reporting Action 13 of the BEPS Action Plan, which was endorsed by G20 Leaders in September 2013, proposed the 

development of “rules regarding transfer pricing documentation to enhance transparency for tax administration, 

taking into consideration the compliance costs for business.

20 June Understanding the Customs and Excise Transitional Provisions This guide has been prepared to assist persons and organisations in understanding the customs and excise 

transitional provisions brought about by the new customs and excise legislation consisting of the Customs 

Control Act, 2014, Customs Duty Act, 2014 and the Excise Duty Act, 1964, that will replace the Customs and 

Excise Act, 1964. 

12 June ITR14L  Income Tax Return for Long Term Insurance Companies.

9 June Amounts to be withheld when non-resident sells immovable property in SA The withholding tax on amounts paid by the purchaser to non-resident sellers of immovable property situated 

within South Africa as prescribed in section 35A of the Income Tax Act came into effect from 1 September 

2007. 

Rulings

23 June BPR 275 Security arrangements in respect of home loans This ruling determines certain tax implications arising out of the implementation of security arrangements in 

respect of home loans. 

6 June BPR 274 Venture Capital Company Investing in a company providing 

plants for solar electricity

This is a ruling on the interpretation and application of :

• section 1(1), definition of “controlled group company” and “equity share”; 

• section 12B; 

• section 12D; and 

• section 12J.

29 May Draft BGR on the meaning of 160 hours for purposes of section 4(1)(b) The BGR provides clarity regarding Issues have been raised with regard to the calculation of the 160 hours 

stipulated in section 4(1)(b) of the Employment Tax Incentive Act 26 of 2013. 

Comments were due on Monday, 23 June 2017.

SARS Watch



PwC

When do the proceeds of sale of 

fixed property accrue?

The chicken or the egg – difficulty 

in interpreting treaty provisions
SARS Watch

11 Synopsis | May 2017

Organisation for Economic Cooperation and Development (OECD)

22 June The Platform for Collaboration on Tax delivers a toolkit to help developing 

countries address the lack of comparables for transfer pricing analyses and 

better understand mineral product pricing practices

This toolkit has been prepared in the framework of the Platform for Collaboration on Tax (PCT) under the 

responsibility of the Secretariats and Staff of the four mandated organisations. The toolkit has benefited from 

comments submitted by countries, civil society organisations, business and individuals received during a public 

review period, January – April 2017. 

22 June OECD releases BEPS discussion drafts on attribution of profits to 

permanent establishments and transactional profit splits

Attribution of Profits to Permanent Establishments, which deals with work in relation to Action 7 ("Preventing 

the Artificial Avoidance of Permanent Establishment Status") of the BEPS Action Plan; 

Revised Guidance on Profit Splits, which deals with work in relation to Actions 8-10 ("Assure that transfer 

pricing outcomes are in line with value creation") of the BEPS Action Plan.

Comments should be sent by 15 September at the latest by e-mail to TransferPricing@oecd.org in Word 

format.

9 June OECD invites taxpayer input on third batch of Dispute Resolution peer 

reviews

Improving the tax treaty dispute resolution process is a top priority of the BEPS Project. The Mutual Agreement 

Procedure (MAP) peer review and monitoring process under Action 14 of the BEPS Action Plan was launched 

in December 2016 with the peer reviews of the two first batches well underway.

29 May Peer review document for assessment of the BEPS Action 6 minimum

standard

The document includes the Terms of Reference which sets out the criteria for assessing the implementation of 

the Action 6 minimum standard, and the Methodology which sets out the procedureal mechanisms by which 

the review will be conducted. 

Other publications

22 June Law Alert - Major Broad-Based Black Economic Empowerment Thresholds The thresholds for major Broad-Based Black Economic Empowerment (B-BBEE) transactions were published 

in the Government Gazette (the Gazette) on 9 June 2017. Parties to B-BBBEE transactions concluded on or 

after 24 October 2014 with a transaction value of R25 million or more are required to register such transactions 

with the B-BBBEE Commission.

20 June Tax and Legal Alert -Outward licensing of IP Exchange control update The recent changes to the exchange control rules applicable to the licensing by South African residents of 

intellectual property ("IP") to non-residents serve to clarify the requirements for IP licensors.

15 June SARS Annual Performance Plan 2017/18 SARS will focus efforts on revenue collection to meet the revenue targets set by Government. 

12 June PwC Tax Alert: Notice to furnish returns for the 2017 year of assessment Government Notice No. 547 published in Government Gazette No. 40898 requires taxpayers to furnish income 

tax returns for the 2017 year of assessment.

9 June Tax Alert – Draft Notice on the submission of Country-by-Country master 

file and local file returns

The South African Revenue Service (SARS) has published a draft notice in respect of the submission of 

Country-by-Country master file and local file returns for the Reporting Fiscal/financial years commencing on or 

after 1 January 2016.
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