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Large Business Tax Strategy Behaviour – a UK
research study

On 22 July 2015, Her Majesty’s Revenue and
Customs (HMRC – the United Kingdom’s
counterpart to SARS) published a 35-page
consultation document containing the results of
research undertaken by a well-known
London-based research organisation, entitled
Exploring Large Business Tax Strategy
Behaviour.

The study set out to gain an

understanding of how large

businesses develop and adjust

their tax strategies. HMRC regards 

such knowledge as key to its

effectiveness in improving

compliance. 

Overall aim of the
research

The overall aim of the research

was to understand what leads

businesses to change their tax

strategies, and how these

decisions get made. The specific

aims of the study were to –

· identify the key factors that

influence a large business’s tax

strategy, both internal and

external;

· explore how such decisions get

taken, what the levers for

change are, and– 

· which factors are most

influential in prompting

change;

· what the priorities and levers

are within a business; and

· whether certain influences

are more important for

certain types of businesses;

and

· compare UK-based and foreign

multinational companies in the

above respects, and their

respective approaches to tax.

To this end, qualitative interviews

were conducted with heads of tax, 

chief financial officers and others

with strategic decision-making

roles in thirty-five large

businesses. 

Commercial climate and
appetite for tax schemes

Businesses that were canvassed in

the study spoke of recent changes

in the ‘commercial climate’ and of

a reduced appetite for tax

schemes, with these changes

being driven by public, press and

governmental scrutiny.

Influence of high-level
decision-makers and 
organisational culture 

High-level decision-makers and

organisational culture were found

to be key factors influencing the

tax strategy of a business. The
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study revealed that, as tax

becomes increasingly important

for a business, influence in this

regard shifts away from a

business’s head of tax toward the

CEO and the board of directors. 

Businesses canvassed in the study

described how culture and

appetite for risk are set by the

board in line with shareholder

priorities, while in unincorporated 

businesses they are set in line with 

owner priorities. Corporate

culture was perceived as being

highly influential in the

formulation of tax strategies,

which was consequently reflective

of the culture and values of senior

management.

Spectrum of attitudes
toward tax risk 

Businesses with a greater risk

appetite tended to view tax as a

straightforward cost or risk which

could be monitored and shaped.

Businesses with a lower risk

appetite saw tax as part of their

identity and regarded tax strategy

as linked to their corporate social

responsibility policy and as critical 

to their reputation. 

Different levers influenced the tax

strategies of businesses with

varying risk appetites. Businesses

that were calculated risk takers

were more reactive to regulation

and penalties. Those that were

more risk-averse tended to be

more responsive to public

pressure, regulation and the views 

of HMRC. 

Drivers of change in tax
strategy 

Culture and principles were found 

to be the key drivers in businesses

where tax strategy was

determined by an equilibrium

between opposing forces. 

Changes in leadership, regulation

and public scrutiny were regarded 

as having the potential to

transform and alter the tax

strategy of a business. 

Importance of
codification of tax
strategy 

The degree of codification and the

articulated tax strategy in a

company’s policy documents were

revealed to be indicators of the

degree of its tax aggressiveness.

Businesses with a greater

inclination to take fiscal risks

tended not to have written or

published tax strategies, while

those with a lower risk appetite

tended to have more formalised

strategies. 

Shareholder value and
operating profit vs tax
policy

Businesses emphasised that their

main priority was to maintain and

grow shareholder value and

operating profit. Tax issues

compete against these strong

drivers.

Large Business Tax Strategy Behaviour - UK research study

Businesses spoke of a reduced appetite for tax schemes, with these changes being driven
by public, press and governmental scrutiny.
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Two contrasting
perspectives

Two distinct perspectives emerged

from the study. Tax was either

treated as a cost or risk that could

be altered like any other part of the 

business, or else it was viewed as

key to the business’s identity,

reputation and long-term value. 

Businesses that treated tax as a

straightforward cost or risk

generally did not view their tax

obligation as having a moral

component, seeing it instead as a

legal necessity. Their focus was on

compliance and on not paying

more than the minimum required

by law – an approach which they

assumed to be the norm amongst

all businesses. They were also

much more likely to have effective

tax rate (ETR) targets which were

communicated internally. 

Their corporate goals often

referred to efficiency and

commitment to delivering value,

and they felt that it was normal

and justifiable for businesses to

attempt to minimise their tax

burden.

At the other end of the spectrum,

some businesses saw tax as part of

their identity. Here, tax was linked

to corporate social responsibility

policy and seen as being critical to

the business’s reputation. Whilst

this was occasionally strengthened

by a moral or ethical imperative, it

was primarily a long-term strategy

to safeguard sustainable

shareholder value and defend the

business’s identity.

Influences on business
culture in matters of tax

Businesses canvassed in the study

described how the personal views

and employment history of key

decision-makers impacted on their

tax strategy. The individual

standpoints of the CEO, the CFO

and, to a lesser extent, the head of

tax were an important influence on 

the manner in which the business

at large approached its tax

dimension. 

In businesses with a higher risk

appetite, decision-makers had

often previously worked at very

aggressive firms or at one of the

larger accounting firms, and this

seemed to encourage risk-taking

behaviour. In businesses with a

lower risk appetite, the key

decision-makers tended not to

view tax issues as a cost centre to

be managed in relation to internal

goals. 

Individuals with professional

backgrounds in countries with

restrictive tax regimes seemed to

be highly responsive to the threat

of penalties, and this led to their

advocating a more cautious

approach. Businesses in this

category described this lower-risk

type of culture as being concerned

with good corporate citizenship, a

desire to be seen to adhere to the

spirit of the law, and an

organisational approach to risk

that considered compliance to be 

a long-term strategy. 

The role of the nature of 
the business

Businesses with an appetite for

higher risk tended to be

operating in more competitive

markets with more volatile profit 

margins, and commercial

pressures were used to justify a

more aggressive tax strategy.

Overview of external
influences 

The culture of the board was

subject to a range of external

influences. 

A prominent external influence

for businesses with a low

appetite for risk was the advice

and actions of the tax-collecting

authorities. Such businesses

placed a high value on their

reputation with HMRC and

sought to maintain a trusted

status. HMRC’s risk reviews and

inspections could have an

influence on guiding their tax

strategy. 

Lower-risk businesses used

advisors and agents primarily for 

reasons of compliance, the

handling of returns and having

the value of an external,

independent and objective

opinion to reassure the business

that they had ‘got things right’.

Where advisors came to these

businesses with ideas for more

aggressive tax schemes, the lack

Businesses described how the personal views and employment history of key decision-makers
impacted on their tax strategy. 
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of appetite at board level meant

that their ideas in this regard were

turned down.

Such businesses tended to have a

conservative client base, with

minimal risk appetite – for

example, government

departments, pensioners or the

consumer public. 

Factors that could
potentially influence tax
strategy

Besides a change in leadership,

four particular factors were

identified that could potentially

influence decision-makers and

result in a change to a business’s

tax strategy: 

· The introduction of harsher

penalties;

· A change in market conditions; 

· An increase in public scrutiny;

and

· A large-scale merger or

acquisition that could create new 

structural opportunities for tax

efficiency. 

Overall, the study concludes that it

is internal changes – in leadership

and structure – that have the

greatest potential for directly

influencing a business’s tax

strategy. External influences could

effect change, but they do so by

influencing and constraining a

business’s key decision-makers.

Codification and content
of tax strategies

Key findings in this regard were as

follows: 

· The degree of codification of a

tax strategy was a clear indicator

of aggressiveness. Businesses

with a higher risk appetite

tended to leave their strategies

unwritten and tacit. A more

formalised and detailed written

strategy, on the other hand, was

more common in businesses with 

a lower appetite for risk.

· Highly codified and formalised

tax strategies included granular

detail about how the business

would behave in relation to

particular taxes, outlining who

was responsible and who was

accountable, and setting out

reporting structures that

demonstrate compliance.

Businesses that perceived

themselves as having an extremely

low appetite for risk felt no need

to formalise their tax strategy.

Where a business had a codified

tax strategy, the language used

in the strategy document could

be a good indicator of risk

appetite. Businesses with a

greater appetite for risk referred

to ‘compliance’ and

‘transparency’ to try to

demonstrate that they were

operating within the law, but

such businesses also made clear

their intention to minimise their

tax within legal limits.

By contrast, businesses that were 

keener to demonstrate

responsibility had a different

tone to their codified tax

strategy. Their strategies were

described as seeking to ‘pay a fair 

share’ or explicitly stated that the 

business would ‘not be

aggressive’, and they emphasised 

that their overall goal was not

simply to be ‘compliant’ and

‘legal’, but to act within ‘the spirit 

of the law’. Such businesses

often expressed a desire to

maintain a ‘positive relationship’

with HMRC and other tax

authorities.

Large Business Tax Strategy Behaviour - UK research study

Conclusions 
The research demonstrated the power of organisational culture, and the influence of senior decision-

makers in setting a business’s culture and determining its tax strategy and appetite for risk. Changes to

management and leadership, for example a new CEO or majority shareholder, were seen as potentially

the most transformational factor – both for overall strategy and, specifically, for tax strategy. 

Competitor practices were influential, either through the Big Four accounting firms sharing information

on what businesses’ competitors were doing, or where public scrutiny was driving up standards within

sectors.
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Invalidity of emolument attachment orders

A recent, much publicised decision in the Western Cape High Court declared
certain provisions in the Magistrates’ Court Act (MCA) relating to the
issuing of emolument attachment orders (EAO) to be invalid and
unconstitutional.

In the matter of University of

Stellenbosch Legal Aid Clinic and

Others v Minister of Justice and

Correctional Services and Others

(Case No. 16703/14) application

was made to have EAOs issued

against a number of clients of the

applicant declared invalid.

An EAO permits the attachment of a 

debtor’s earnings and obliges the

debtor’s employer (garnishee) to

pay a specified amount out of the

debtor’s earnings to the creditor or

the creditor’s attorney until the debt 

and legal costs have been fully paid.

Issuance of an EAO is governed by

section 65J of the MCA. 

The principal requirement is that

the EAO must be issued from the

court of the district in which the

employer of the judgment debtor

resides, carries on business or is

employed. 

Secondly, an EAO may not be

issued unless:

· the debtor has consented to its

issue or a court has authorised

its issue; or 

· notice has been given by

registered post, sent to the

debtor’s last known address,

warning that an EAO will be

issued if the amount is not paid

within ten days after posting of

the notice, and an affidavit is

given confirming that this

procedure has been followed.

The EAO is prepared by the

creditor or his attorney, signed by

the creditor or his attorney and

the clerk of the court, and served

on the garnishee.

The reason for declaring
the EAOs
unconstitutional

The evidence before the Court

placed considerable doubt on the

validity of consent to the issuing of 

the EAOs. In addition, it was clear

that the primary jurisdictional

requirement that an EAO be

issued from the court of the

district in which the employer

resides had not been met.

However, the judgment is of

interest in its examination of the

constitutionality of the EAO

process.

Desai J observed (at paragraph

[5]) that section 65A of the MCA

gives a creditor the right to require 

a debtor to give evidence before a

magistrate to enable the court to

inquire into his or her financial

affairs and to make an order

which is ‘just and equitable’. In the 

matters before the Court, the

EAOs had been issued by the clerk

of the court without any judicial

oversight.

In a review of international law

and practice, Desai J considered

the International Labour

Organisation’s Protection of

Wages Convention as well as the

United Nations’ Guiding Principles 

on Business and Human Rights,

which were ‘highly persuasive’,

and noted (at paragraph [74]):

It seems to be firmly established

in international law that states

have a duty to protect their

citizens against the abuse of

human rights by business

enterprises in their territory.

Where such abuses do occur,

states have a duty to provide

victims with an effective remedy.

These duties should be taken into

account in the interpretation of

the provisions of the MCA and the

Constitution.

EAOs do not meet international

norms inter alia to the extent that

they may be issued by the clerk of

the court without involvement of a 

judicial officer and the debtor is

not given an opportunity to make

representations before the EAO is

issued. Desai J noted further (at

paragraph [76]) that:

An EAO permits the
attachment of a debtor’s 
earnings and obliges the 
debtor’s employer
(garnishee) to pay a
specified amount out of
the debtor’s earnings to
the creditor or the
creditor’s attorney until
the debt and legal costs
have been fully paid.
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The Constitutional Court has

emphasised the general principle

that there must be judicial

oversight where an applicant

seeks an order to execute against

or seize control of the property of

another person.

The Constitutional Court’s

decisions related to the attachment 

and sale in execution of property

of a debtor. However, Desai J

observed (at paragraph [80]) that, 

in two of these decisions:

… the impugned sections

prescribe a process for execution

similar to the process prescribed

in section 65J(2) of the [MCA]. In

all these cases the absence of

judicial supervision and the

consequences of the execution

process infringes [sic] several of

the debtors’ constitutional rights.

The EAOs were considered to be

unconstitutional for the reasons

set out in paragraph [84] of the

judgment:

The process of issuing an EAO

requires an evaluation of the

amount of money to be attached

per month as compared to the

amount needed by the debtor to

support herself and her family. On 

the reasoning [of the

Constitutional Court in Gundwana 

v Steko Development CC & Others

2011 (3) SA 608 (CC)], judicial

oversight over the issue of an EAO 

must be mandatory (rather than

being subject to the discretion of

the clerk of the court) and must

occur when the execution order is

issued (not subsequently, when

an attempt might be made to have 

the execution order varied or set

aside).

The Tax Administration
Act (TAA)

Section 172 of the TAA gives SARS 

the power to seek a civil judgment

against a defaulting tax debtor.

Section 172(1) states:

(1) If a person has an outstanding

tax debt, SARS may, after giving

the person at least 10 business

days’ notice, file with the clerk or

registrar of a competent court a

certified statement setting out the

amount of tax payable and

certified by SARS as correct.

Furthermore, if SARS is satisfied

that the giving of notice would

prejudice the collection of tax, it

may seek a judgment without

giving notice, in terms of section

172(3).

"The process of issuing an EAO requires an evaluation of the amount of money to be
attached per month as compared to the amount needed by the debtor to support herself
and her family..." 
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The certificate must be filed with

the clerk of the court that has

jurisdiction over the taxpayer

concerned.

Upon filing, the certified

statement acquires the status of a

civil judgment, under section 174,

which states:

A certified statement filed under

section 172 must be treated as a

civil judgment lawfully given in

the relevant court in favour of

SARS for a liquid debt for the

amount specified in the statement.

It is therefore possible for SARS to

take a civil judgment against a

taxpayer without following the

normal procedures for the

prosecution of a debt claim and, in 

certain circumstances, without

giving the taxpayer notice.

Section 179(1) of the TAA confers

even stronger powers on SARS: 

(1) A senior SARS official may by

notice to a person who holds or

owes or will hold or owe any

money, including a pension,

salary, wage or other

remuneration, for or to a taxpayer, 

require the person to pay the

money to SARS in satisfaction of

the taxpayer’s outstanding tax

debt.

In effect, without reference to a

court, SARS may obtain the

equivalent of an EAO or an order

of attachment of moneys against a

taxpayer.

In light of the University of

Stellenbosch Legal Aid Clinic

decision and the Constitutional

Court cases cited by Desai J in that 

matter, it would appear that the

provisions of section 179 of the

TAA would fail the test set out by

the Constitutional Court, namely

that judicial oversight should be

mandatory. 

Desai J stated in paragraph [85] of 

the judgment in the Stellenbosch

University Legal Aid Clinic matter,

with reference to sections

65J(2)(b)(i) and (ii) of the MCA,

that these provisions:

… are in the circumstances

constitutionally invalid to the

extent that they allow for EAOs to

be issued by a clerk of the court

without judicial oversight. This is

so both with regard to

international law and to the

current jurisprudence of the

Constitutional Court.

SARS regularly issues attachment

orders requiring banks to transfer

client funds to SARS in settlement

of tax debts which are owed by the 

banks’ clients. In these instances,

the intervention of a court is not

required. There appear to be no

constitutional checks in place to

establish whether these

procedures are, in the

circumstances, just and equitable. 

It is difficult to
comprehend how, under 
the Constitution, the
exercise of powers by the 
State in the collection of
taxes can be viewed
differently than the
exercise of powers by a
civilian judgment
creditor in collecting a
debt. The purpose of the
procedures is the same,
and the constitutional
checks and balances
should be identical.
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SARS Watch - 21 August to 20 September 2015

  Legislation

25 Aug Rates and Monetary Amounts and Amendment

of Revenue Laws Bill, 2015

This version of the Rates Bill was debated and voted for

in the National Assembly on 12 August 2015 and is now

awaiting signature.

4 Sep Notice of Tariff Amendment to the Customs and 

Excise Act, 1964 to insert certain anti-dumping

rules on wheelbarrows from China

The notice was published in Government Gazette No.

39173, with commencement from 6 March 2015.

17 Sep Notice of Tariff Amendment to the Customs and 

Excise Act, 1964 relating to the deletion of

rebate items which provides for partial rebate

on display panels for the manufacture of

television sets

The notice was published in Government Gazette No.

39219, with commencement from 18 September 2015.

17 Sep Notice of Tariff Amendment of the Customs and 

Excise Act, 1964 relating to insertion of

Seychelles to General Note K.6

The notice was published in Government Gazette No.

39219, with commencement from 1 April 2015.

 Binding rulings

24 Aug Binding Private Ruling 204: Definition of

'disposal' for purposes of asset-for-share and

amalgamation transactions; 'qualifying

distribution' upon conversion to a corporate real 

estate investment trust

This BPR deals with the conversion of a portfolio of a

collective investment scheme in properties, currently

listed as a real estate investment trust (REIT) on the JSE, 

to a corporate REIT. Prior to the conversion, immovable

property will be transferred to a property company.

24 Aug Binding Class Ruling 047: Limitation of dividend 

exemption

This BCR deals with the limitation of the exemption from

income tax in respect of dividends accruing to the issuer

of a derivative, in circumstances where those dividends

are referenced in that derivative.

11 Sep Binding Private Ruling 205: Meaning of

'controlled group company' and 'equity share'

This BPR deals with the meaning of 'equity share' and

'controlled group company' with reference to a company

that proposes to issue different classes of ordinary

shares. 

14 Sep Binding Private Ruling 206: Disposal by a share 

block company of its sectional title units to its

share block holders

This BPR deals with the tax consequences of a disposal

by a share block company of its sectional title units to its

share block holders in exchange for the surrender of their 

share block certificates and their rights of use of the

units.

14 Sep Binding Class Ruling 048: Deductibility of

expenditure incurred by a portfolio of a

collective investment scheme in securities

This BCR deals with the deductibility of expenditure

incurred by a portfolio of a collective investment scheme

in securities as defined in section 1 of the Collective

Investment Schemes Control Act, No. 45 of 2002.

 Case law

21 Aug Krok & Jucool Enterprises Inc v CSARS The Supreme Court of Appeal ordered in favour of

SARS. The court held that it is important to determine

whether beneficial ownership of movable property has

passed. This cannot solely happen due to contracts being 

in place without proper delivery of the contract goods.

The taxpayers failed to prove this. 

28 Aug Gavin Cecil Gainsford & Joint Trustees of

Tannenbaum v Cloete Murray & CSARS

The High Court ordered in favour of SARS. It rejected a

claim by the Trustees that they had attached shares in an 

earlier matter to confirm a pre-existing jurisdiction.
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SARS Watch - 21 August to 20 September 2015 cont

 SARS publications

27 Aug Cyprus Protocol to the Treaties for the

Avoidance of Double Taxation ratified in South

Africa

This protocol was ratified in South Africa.

27 Aug Hong Kong Treaty for the Avoidance of Double

Taxation ratified in South Africa

This DTA was ratified in South Africa.

27 Aug Lesotho Treaty for the Avoidance of Double

Taxation ratified in South Africa

This DTA was ratified in South Africa.

27 Aug Cameroon Treaty for the Avoidance of Double

Taxation ratified in South Africa

This DTA was ratified in South Africa.

27 Aug Qatar Treaty for the Avoidance of Double

Taxation ratified in South Africa

This DTA was ratified in South Africa.

27 Aug Grenada Tax Information Exchange

Agreements ratified in South Africa

The TIEA was ratified on 27 August 2015.

28 Aug Guide on Income Tax and the Individual

(2014/2015)

This guide provides information for SA resident

individuals on their income tax commitments under the

Income Tax Act 58 of 1962.

9 Sep Notice of updated Table A of the Average

Exchange Rates

Updated the average exchange rates for years of

assessment ended up to August 2015

9 Sept Notice of updated Table B of the Average

Exchange Rates

Updated the monthly average exchange rates up to

August 2015

10 Sep Draft Tariff Amendment Notices proposing a

distinction for processed potatoes on an

eight-digit level for statistical purposes

This draft notice was published for comment and had to

be submitted no later than 25 September 2015.

18 Sep Draft Tariff Notices for Technical Amendments

planned for January 2016

These draft notices were published for comment to be

submitted no later than 16 October 2015.

18 Sep Guide on the taxation of Special trusts This guide provides assistance with the taxation of

special trusts.

 PwC publications

24 Aug PwC Tax Alert on Davis Tax Committee

releases First Interim Report on Mining

This Alert deals with the DTC report, which has

undertaken a review of the current mining (excluding oil

and gas) income tax and royalty tax system, and made

recommendations with regard to the reform thereof.
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We're going paperless!

From 31 December 2015  we will no longer be printing
hard copies of  Synopsis.  But you can access and
download it and other publications online!  Just go to

http://www.pwc.co.za/en/about-us/subscribe.jhtml

to subscribe. Register your details, choose the
publications you would like to receive and you will 
find them in your inbox on a regular basis.
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