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One of the objectives of a DTA is to establish 

where a person who is a resident of both states 

under their respective domestic tax rules 

should be regarded as being exclusively 

resident. This effectively establishes which of 

the states has the primary right to impose 

taxation in respect of that person and what 

rights the other state has to tax income derived 

by that person from that other state.

Before the DTA comes into force, a person 

(individual or company) may be regarded as a 

resident of both of the contracting states, and 

that person’s tax exposures to double taxation 

will be mitigated to the extent permissible 

under domestic double tax relief provisions.

Assume, for the present, that a person, X, is 

regarded as a resident of both State A and State 

B in year one at the time that a DTA is formally 

concluded. X works in State B and has 

investments in State A from which he derives 

interest and dividends. 

After applying the tests for residence prescribed in 

the DTA to determine the jurisdiction in which X 

is to be regarded as being exclusively resident, it is 

found that X should be regarded as being 

exclusively resident in State B. 

It is provided that the DTA will take effect in 

respect of withholding taxes on 1 January of 

year two, and in respect of assessed taxes from 

years of assessment commencing on or after 

1 January in year two. The year of assessment 

relative to X in State A commences on 1 March 

in year two.

Interest is payable monthly on certain bank 

deposits held by X in financial institutions in 

State A. Therefore, at the end of January and 

February in year two, his account is credited 

with interest. 

Assuming that State A is South Africa, the 

following tax implications will arise:

• A person is a resident of South Africa for 

tax purposes if such person is ordinarily 

resident or has been physically present in 

South Africa over a period of six years to an 

extent that is recognised as equivalent to 

residence. 

• However, a person who is adjudged to be 

exclusively resident in another jurisdiction 

in terms of a valid DTA is specifically stated 

not to be a resident of South Africa for tax 

purposes. 

Withholding tax

From the withholding tax standpoint, X is a 

non-resident, and interest paid to a foreign 

person is subject to a withholding tax. The 

institution should be compelled to withhold tax 

from the interest, failing which X is personally 

liable for the payment of the withholding tax. 

If the DTA provides that the tax payable on the 

interest may not exceed a rate that is less than 

the statutory rate of 15%, X may file the 

necessary declarations to secure that the rate of 

tax be reduced in accordance with the 

provisions of the DTA.

Assessed taxes

From the point of view of assessed taxes, X is 

still regarded as being resident in South Africa 

at the time that the interest is credited to his 

account. He stands to be assessed to tax in 

South Africa at the normal progressive rates of 

tax in respect of that interest, subject to no 

relief under the DTA, as the DTA has no 

application to his assessed taxes for the year 

ended 28 February in year two.

There is no way of identifying which basis of 

taxation should apply or whether X must pay 

tax twice in respect of the same income.

This outcome arises from the fact that there is 

no single date in terms of which the residence 

of X is determined. Instead, the residence 

status has to be determined by reference to the 

nature of the taxes that may be imposed and 

may at the same time be both exclusive to one 

jurisdiction for one type of tax and dual for 

another tax type.

This provides little comfort for the individual, 

who should be able to identify with certainty 

how his income should be reported for tax 

purposes. 

The takeaway 

The outcome in this regard remains uncertain 

and may have to be clarified by the competent 

authorities by mutual agreement. 

The entry into force of a DTA may have unintended consequences
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consequences

When two states conclude a 
double taxation agreement 
(DTA), they usually 
incorporate an article in the 
agreement to establish the 
date or dates on which the 
agreement takes effect. 
Typically, a fixed date applies 
in the case of taxes withheld 
at source, whereas the 
effective date for assessed 
taxes is the commencement of 
the first year of assessment 
commencing on or after that 
fixed date.
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The residence of a company and its place of ‘effective management’ - An important 
new decision by the High Court of Australia

The Income Tax Act 58 of 1962 defines the 

term resident, in relation to a person other 

than a natural person, as a person –

‘which is incorporated, established or formed 

in the Republic or which has its place of 

effective management in the Republic’.

In terms of this definition, a company, 

regardless of where it was formed or 

incorporated, will be resident in the 

Republic (and thus potentially liable to pay 

income tax in South Africa on its world-

wide income) if it has its place of effective 

management in the Republic.

The Act does not define the expression 

place of effective management and it has 

fallen to the courts to interpret this key 

concept.

SARS’ Interpretation Note

There was no South African judicial 

decision on the interpretation of the 

concept of a company’s effective 

management and the vacuum was filled by 

SARS’ Interpretation Note 6 (issue 1) on 26 

March 2002, the essence of which was as 

follows –

‘The place of effective management is the place 

where the company is managed on a regular 

or day-to-day basis by the directors or senior 

managers of the company, irrespective of 

where the overriding control is exercised, or 

where the board of directors meets. 

Management by these directors or senior 

managers refers to the execution and 

implementation of policy and strategy 

decisions made by the board of directors. It can 

also be referred to as the place of 

implementation of the entity’s overall group 

vision and objectives.’

Even at face value, the propositions in this 

passage suffered from internal tension. 

Management of a company on a regular or 

day-to-day basis arguably takes place at 

every location where the company carries 

on business. 

Such an interpretation of effective 

management would result in a company’s 

being resident in South Africa merely on the 

basis that it was carrying on some business 

activities somewhere in South Africa; 

arguably, even one business transaction 

concluded within the country would suffice. 

Similarly, the execution of policy arguably 

occurs at every place where the company 

carries on any business activities. 

It seemed to be drawing a very long bow for 

SARS to assert that every company that 

carries on business in South Africa has its 

effective management located within (and is 

thus fiscally resident in) this country.

However, this interpretation is supported in 

other parts of the Interpretation Note, 

which asserted (although it must be borne 

in mind that SARS Interpretation Notes do 

not have the status of law, and merely 

reflect SARS’ view on what the law is) that a 

company’s place of effective management 

is –

‘where the day-to-day operational management 

and commercial decisions taken by the senior 

managers are actually implemented, in other 

words, the place where the business 

operations/activities are actually carried out 

or conducted.’ (Emphasis added.)

Further confusion in this Interpretation Note 

was introduced by its assertion that a 

company’s place of effective management is 

the –

‘place where the controlling shareholders make 

key management and commercial decisions in 

relation to the company’.

The confusion in respect of this latter 

proposition arises because it is an 

elementary principle of company law that 

shareholders do not make management 

decisions; the power of management is 

exclusively vested in the board of directors. 

In South Africa’s residence-

based income tax system, 

determining whether a 

company (or other juristic 

person) is resident in the 

Republic is fundamental to the 

determination of its income tax 

liability vis-à-vis the South 

African fiscus.

The residence of a company and 

its place of ‘effective management’ -

An important new decision by the 

High Court of Australia’ 
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When the interpretation of the expression ‘place of effective management’ eventually comes up for authoritative determination by the Supreme Court of 

Appeal, it is likely that the court will take account of the judgment of the High Court of Australia in the Bywater Investments case.

The Cape High Court decision in 

Oceanic Trust

It was not until the judgment in Oceanic Trust 

Co Ltd NO v CSARS (2012) 74 SATC 127 that 

these contradictions and confusions were 

addressed – though not authoritatively.

In Oceanic Trust the Cape High Court ruled 

(without deigning to mention the SARS 

Interpretation Note) that a company’s place 

of effective management is located where key 

management and commercial decisions 

necessary for the conduct of the company’s 

business are made. This interpretation was 

based on the decision of the England and 

Wales Court of Appeal in Commissioner for 

Her Majesty’s Revenue and Customs v 

Smallwood [2010] EWCA Civ 778.

In Oceanic Trust the Western Cape High 

Court was invited by counsel for the applicant 

to make a finding that, based on the decision 

of the England and Wales Court of Appeal in 

Commissioner for Her Majesty’s Revenue 

and Customs v Smallwood [2010] EWCA Civ

778, the applicant company was not resident 

in the Republic. The Court concluded that, on 

the facts, it could not come to such a 

conclusion. It appears to have been accepted 

by SARS that this determination endorsed the 

Smallwood test that a company’s place of 

effective management is located where key 

management and commercial decisions 

necessary for the conduct of the company’s 

business are made, as the applicable test to be 

applied in our tax law for determining the 

residence of companies.

SARS then had little choice but to issue a 

revised interpretation note, Interpretation 

Note 6 (Issue 2) to bring its practice into line 

with the decision in Oceanic Trust. This Note 

in fact goes considerably further than the 

Oceanic Trust judgment in conjecturing how 

a company’s place of effective management 

will be determined in a variety of hypothetical 

circumstances, far removed from the facts in 

Oceanic Trust.

The decision of the High Court of 

Australia in Bywater Investments

When the interpretation of the expression 

‘place of effective management’ eventually 

comes up for authoritative determination by 

the Supreme Court of Appeal, it is likely that 

the court will take account of the judgment of 

the High Court of Australia in Bywater 

Investments Ltd v Commissioner of 

Taxation; Hua Wang Bank Berhad v 

Commissioner of Taxation [2016] HCA 45, 

which was delivered on 16 November 2016.

In terms of Australia’s Income Tax 

Assessment Act of 1936, a company is 

resident in Australia either if it is  

incorporated in Australia or, alternatively, if it 

carries on business in Australia and either its 

central management and control are situated 

in Australia or its voting power is controlled 

by shareholders who are Australian residents.

This multifaceted definition with its several 

interlinked elements is far more complex than 

its counterpart in South Africa’s Income Tax 

Act.

In Australia, the criterion of the company’s 

place of effective management comes into 

play only as a tie-breaker criterion in 

circumstances where Australia’s international 

double tax agreements are applicable.

The focus of the Bywater Investments 

judgment is the criteria that determine where 

a company’s central management and 

control is located. 

The judgment recorded en passant several 

significant dicta in regard to what is meant by 

a company’s place of effective management.  

Thus, for example (at paras 164–165 of the 

judgment), the court said that –

‘the location of the formal organs of a company 

cannot be determinative of the ‘place of effective 

management" of that company. . . . The express 

terms of that phrase impose a requirement that 

in order to identify the place of effective

management, the inquiry must go beyond the 

mere formalities of where the formal organs of a 

company might be located.’ (Emphasis added.)

It follows that, from a tax-planning 

perspective, it is impossible for the drafters of 

a company’s memorandum of incorporation 

to conclusively locate the company’s effective 

management in a particular country (for 

example, a low-tax jurisdiction) merely by 

stipulating that the company’s board of 

directors is obliged to hold its meetings and 

take managerial decisions within that 

jurisdiction.

An inquiry into the state where the company’s 

effective management is located is thus a 

factual inquiry into where the company is 

actually managed, as distinct from where, in 

terms of its constitution, it ought to be

managed.

The residence of a company and 

its place of ‘effective management’ -

An important new decision by the 

High Court of Australia’ 
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As in Oceanic Trust, the judgment in Bywater 

Investments quoted from the Commentaries 

on the Articles of the [OECD] Model 

Convention, in which it is said that –

‘The place of effective management is the place 

where key management and commercial 

decisions that are necessary for the conduct of 

the entity's business are in substance made. The 

place of effective management will ordinarily be 

the place where the most senior person or group 

of persons (for example a board of directors) 

makes its decisions, the place where the actions 

to be taken by the entity as a whole are 

determined; however, no definitive rule can be 

given and all relevant facts and circumstances 

must be examined to determine the place of 

effective management.’ (Emphasis added.)

An attempt at concealment by the 

directors of Bywater Investments

The case of Bywater Investments involved 

four companies, all of which were 

incorporated outside Australia. 

Three of the companies claimed to be resident 

in Switzerland on the grounds that all their 

board meetings were held in Switzerland and 

thus, arguably, that the companies’ ‘central 

management and control’ was situated in 

Switzerland. The fourth company claimed to 

be resident in Samoa for a similar reason. 

When the companies profitably bought and 

sold shares listed on the Australian Securities 

Exchange, they asserted that the profits were 

not taxable in Australia because the 

companies were not resident in Australia.

In reality, the companies’ business in 

Australia was conducted by an Australian 

resident accountant, Gould, who had made all 

the operative decisions in regard to the shares 

in question. The companies’ boards of 

directors had exercised no independent 

judgment in this regard and had merely 

rubber-stamped Gould’s decisions. The 

judgment upheld the lower court’s factual 

finding that the Swiss directors’ actions were 

simulations, to provide the illusion that Gould 

was not running the companies.

In these circumstances, the court held that the 

companies’ central management and control

was located in Australia.

There is little doubt that, on these facts, the 

companies’ place of effective management 

would also have been held to be in Australia, 

although the Australian High Court did not 

have to make such a finding in order to reach 

the conclusion that the companies were 

resident in Australia. However, the court 

made it clear that counsel for both parties 

accepted that, if central management and 

control were found to be in Australia, then the 

place of effective management was also in 

Australia.

The facts in Bywater Investments raised an 

issue of principle similar to that which arose 

in the South African decision in Oceanic 

Trust.

The facts in Bywater Investments raised an issue of principle similar to that which arose in the South African decision in Oceanic Trust.

The residence of a company and 

its place of ‘effective management’ -

An important new decision by the 

High Court of Australia’ 
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In Oceanic Trust, a company that was 

registered and incorporated in Mauritius and 

which had its principal place of business in 

that country was the sole trustee of a trust 

called Specialised Insurance Solutions 

(SISM), which was registered in Mauritius. 

The trust deed stated that the trustees (who 

managed the affairs of the trust) were 

required to conduct their affairs from 

premises in Mauritius. However, the court 

held that, on the facts, ‘at least some key 

management decisions . . . for the conduct of 

SISM's business were in substance made in 

South Africa.’ The court therefore declined to 

issue a declaratory order that SISM was not a 

‘resident’ of South Africa.

In reality, the court in Oceanic Trust, in 

considering the issue of where the company’s 

place of effective management was located, 

declined to make an order by reason that all 

of the facts necessary for the order had not 

been ‘fully found’ and were not ‘sufficiently 

clear’ to enable a finding in law. The court 

did, however, note that certain key decisions 

appeared to have been taken in South Africa, 

which indicated its doubt that the test for 

locating effective management was 

conclusively inclined towards Mauritius, as 

the applicant had urged.

A fine line between two 
scenarios

There is a fine but crucial line to be 

drawn between two scenarios. 

The first is where directors of a company 

wholly abdicate their managerial 

decisions to another person and allow 

operative decisions to be taken by the 

latter. 

The second is where directors, having 

respect for the knowledge and expertise 

of another person and having 

considered that person’s views, agree 

with and adopt the latter’s decision as 

their own. 

The critical distinction between the two 

scenarios, it is submitted, is that in the 

first-mentioned situation the directors 

do not apply their own minds to the 

issue at hand. In the second situation 

they do indeed apply their minds and 

reach a decision of their own that 

happens to accord with the decision of 

another party.

The takeaway

As there is no clear judicial 

interpretation in South Africa as yet, the 

Bywater decision is no more than 

persuasive in this country.

This is a decision in which the factual 

matrix pointed to control of a company’s 

affairs by a person other than the board 

of directors. It was influenced primarily 

by findings that the director in 

Switzerland was a ‘factotum’, that his 

role as a director was ‘fake’ and that the 

minutes were ‘contrived’ to present a 

different impression. Insofar as the 

Samoan company was concerned, the 

court found that the Samoan directors 

made no decisions but merely 

performed administrative functions.

For South Africans who have direct or 

indirect controlling interests in foreign 

companies, the decision is instructive. 

Boards of directors must in substance 

act by exercising their independent 

judgment in relation to the key 

commercial decisions affecting the 

company and must not be seen to be 

passively acquiescent in decisions 

pressed upon them by non-directors. 

The residence of a company and 

its place of ‘effective management’ -

An important new decision by the 

High Court of Australia’ 
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Legislation

24 Mar 17 Amendment of Part 1 of Schedule No. 3 by the insertion of rebate item 317.06/00.00/06.00 to 

provide for duty-free imports of components for heavy motor vehicles 

Notice R.266 published in Government Gazette No.40713 with an implementation date 

of 24 March 17.

24 Mar 17 Amendment of Part 3 of Schedule No. 5 by the insertion of refund item 536.00/00.00/04.00 to 

provide for duty-free imports of components for heavy motor vehicles 

Notice R.265 published in Government Gazette No.40713 with an implementation date 

of 24 March 17.

24 Mar 17 Amendment of Part 1 of Schedule No. 1, by the substitution of tariff subheadings 1701.12, 

1701.13, 1701.14, 1701.91, and 1701.99 to increase the rate of customs duty on sugar from 

free of duty to 63.63c/kg in terms of the existing variable tariff formula as recommended in 

Minute M08/2016

Notice R.264 published in Government Gazette No.40713 with an implementation date 

of 24 March 17.

17 Mar 17 Amendment of Part 1 of Schedule No. 2 as a consequence to the changes made under tariff 

heading 39.07 due to the implementation of the Harmonized System (HS) for 2017

Notice R.239 published in Government Gazette No. 40696 with an implementation date 

of 17 March 2017.

17 Mar 17 Amendment of Part 1 of Schedule No. 1, by the substitution, insertion and deletion of various 

tariff subheadings under tariff heading 39.07 to align the eight-digit tariff subheading structure for 

Poly (ethylene terephthalate) with the Harmonized System (HS) for 2017

Notice  R.236 published in Government Gazette No. 40692 with an implementation date 

of 17 March 2017.

13 Mar 17 Section 12I Tax Allowance Programme Department of Trade and Industry – Publication of the decision to approve applications 

received in terms of section 12I(19)(d).

SARS Watch 22 February to 26 March  2017

Synopsis | March 2017
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Legislation (cont.)

3 Mar 17 Amendment of Part 1 of Schedule No. 1, by the substitution and insertion of 

various tariff subheadings under tariff headings 72.19 and 72.20 to increase the 

rate of customs duty on flat-rolled products of stainless steel from free of duty to 

5% – ITAC Report No. 535

Notice R.199 published in Government Gazette No. 40661 with an implementation date of 3 March 17.

3 Mar 17 Notice 195 GG 40660 1 March 2017 rate per kilometre in respect of motor 

vehicles

As published in Government Gazette 40660 in terms of section 8(1) relating to the daily amounts in 

respect of fixing of rates per kilometre for vehicles – effective from 1 March 2017.

3 Mar 17 Notice 194 GG 406620 Budget Subsistence Rates, 3 Mar 17 As published in Government Gazette 40660 in terms of section 8(1) relating to the daily amounts in 

respect of meals and incidental costs – effective from 1 March 2017.

3 Mar 17 Notice 193 GG 40660  Incidences of non-compliance subject to a fixed amount 

penalty

Section 210(2) lists incidences of non-compliance with the OECD Common Reporting Standard 

Regulations under section 257 that are subject to a fixed amount penalty in accordance with section 

210(2) [R.210 published in Government Gazette No. 39767 of 2 March 2016].

3 Mar 17 Notice 192 GG 40660 – Returns to be submitted by third parties Returns to be submitted by reporting financial institutions for purposes of the OECD Common Reporting 

Standard Regulations under section 257 [R.210 published in Government Gazette No. 39767 of 2 

March 2016].

29 Feb 17 Publication of Regulatory Amendments for Tax-Free Savings Accounts The National Treasury will publish final amendments to tax-free savings accounts regulations for the 

year beginning 1 March 2017. The amendments spell out a process for transfers, clarify the policy 

position on performance fees in underlying funds, give guidance on the adequate and consistent 

disclosure of returns to fixed deposit tax-free savings accounts, include various provisions to enable the 

regulator to adequately oversee product offerings, align the rules of access for fixed deposits and 

include Postbank as a product provider.

SARS Watch
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Guides

20 Mar 17 Guide for Employers i.r.o. Employees Tax for 2017 The purpose of this document is to assist employers in understanding their obligations relating to Employees’ Tax, Skills 

Development Levy (SDL) and Unemployment Insurance Fund (UIF) contributions. 

13 Mar 17 Foreign Tax Recovery Assistance Section 185 of the Tax Administration Act, 2011 makes provision for the recovery of revenue on behalf of foreign 

governments.

The form can be completed online; then it must be printed and signed before it is submitted to SARS.

Note that all the correspondence must be encrypted, using a zipped file.

The certificate may not be completed by taxpayers requesting a refund of withholding tax.

7 Mar 17 Accreditation This guide provides clients with information on the SARS customs accreditation programme and facilitates the process of 

application for accreditation applying to existing clients and clients interested in joining the accredited client programme.

10 Mar 17 Tax guide for small businesses (2015/16) This guide is a general guide dealing with the taxation of small businesses.

28 Feb 17 Guide for Transfer Duty via eFiling This guide is designed to assist taxpayers in the activation of their transfer duty account on eFiling as well as the 

completion of the TDC01 declaration and registration for the allocation of a conveyancer registration number on eFiling.

22 Feb 17 Guide for Employers i.r.o. Employees Tax for 2018 The purpose of this document is to assist employers in understanding their obligations relating to Employees’ Tax, Skills 

Development Levy (SDL) and Unemployment Insurance Fund (UIF) contributions.

Intrepretation notes

24 Mar 17 Draft Interpretation Note 57 (Issue 2) on the disposal of an 

enterprise or part thereof as a going concern

Comments should be submitted to SARS by 24 April 2017.

14 Mar 17 Draft IN on section 24I – gains or losses on foreign 

exchange transactions

Comments must be submitted to SARS by 25 August 2017.

9 Mar 17 Draft IN on the withholding tax on royalties Comments should be submitted to SARS by 13 April 2017.

24 Feb 17 IN 95 on deduction for energy-efficiency savings This Note provides guidance on the deduction for energy efficiency savings under section 12L, read with the Regulations.

SARS Watch
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Rulings

23 Mar 17 Draft BGR on supply of potatoes Comments should be submitted to SARS by 3 April 2017.

22 Mar 17 BGR42 – No-value provision in respect of transport services This BGR provides clarity on the no-value provision in respect of transport services rendered by an employer to 

employees in general for transport services provided from their homes to their place of employment and back.

1 Mar 17 BPR 267 – Dividends tax and the ‘most favoured nation’ 

clause in a tax treaty

This ruling determines whether dividends tax must be withheld when a dividend is paid to a beneficial owner that is a 

resident of the Kingdom of Sweden. Sweden and South Africa concluded the SA/Sweden tax treaty which, when read 

with the Protocol, includes a ‘most favoured nation’ clause.

Organisation for Economic Cooperation and Development (OECD)

18 Mar 17 OECD/IMF report on tax certainty This report explores the nature of tax uncertainty and its main sources and effects on business decisions, and outlines 

a set of concrete and practical approaches to help policymakers and tax administrations shape a more certain tax 

environment.

18 Mar 17 OECD Secretary-General Tax Report G20 Finance Ministers, 

Baden-Baden 

This report consists of two parts. Part I is an update report by the OECD Secretary-General regarding the latest 

developments in the international tax agenda, including (Annex 1) the joint OECD/IMF Report on Tax Certainty. Part II 

is a progress report to the G20 by the Global Forum on Transparency and Exchange of Information for Tax Purposes.

PwC publications

24 Mar 17 PwC Tax Alert – Alert: Diesel Fuel Tax Refund System –

discussion paper for public comment

National Treasury published a discussion document for public comment on the Diesel Fuel Tax Refund System.

This discussion paper highlights some technical challenges facing the diesel refund system and instances where 

eligible businesses were unable to benefit from the current system.

SARS Watch
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