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In the matter of BMW South Africa (Pty) Ltd v 

CSARS ([2016] ZAGPPHC 913, judgment 

handed down on 21 October 2016), Van der 

Westhuizen AJ displayed considerable restraint 

when he described the matter before the Court 

as ‘a somewhat unfortunate matter’. 

For tax practitioners, the matter is likely to 

reinforce the perception that SARS takes a 

cynical approach to the collection of taxes and 

does not refund monies timeously.

The facts are simply stated in paragraphs 1 to 4 

of the judgment:

1. This matter comes before me on the unopposed 

motion court roll. It is a somewhat unfortunate 

matter. The respondent had made a finding that 

the applicant had not paid the value-added tax 

payable for the period October 2011 to February 

2012 and had consequently levied penalties and 

interest due. The applicant had in fact made the 

payment, but due to reasons best known to the 

respondent the payment had not been properly 

allocated.

2. Despite proof of the payment by the applicant 

to the respondent, the latter insisted on levying 

penalties and interest and compelled payment 

thereof. The applicant's request for suspension of 

the payment of penalties and interest was not 

favourably received by the respondent and 

further discussion in that regard was denied.

3. The applicant was obliged to lodge this 

application. The respondent did not file an 

intention to oppose the application. Counsel for 

the applicant filed heads of argument prior to the 

matter being heard in which he traversed the 

issues and made submissions. In particular 

counsel made convincing submissions relating to 

the payback of the penalties and interest that the 

applicant was compelled to make prior to the 

issue of alleged non-payment had been 

adjudicated. These heads of argument were 

served upon the respondent.

4. The respondent eventually conceded the 

application. It consented to an order setting aside 

the Commissioner's finding of non-payment and it 

to be substituted with an order that the value-

added tax was paid and that no penalties and 

interest are due by the applicant to the 

respondent. The respondent further consented to 

an order that the penalties and interest paid by 

the applicant […] be paid back by the respondent 

and the respondent further consents to payment 

of costs on the scale as between attorney and 

client and further on the basis that the 

employment of senior counsel was justified.

“A somewhat unfortunate matter” – SARS compelled a taxpayer to pay a 
penalty and interest that was never due to it 
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SARS compelled a taxpayer to 

pay a penalty and interest that 

was never due to it 

SARS refused to consent to suspension of 
payment pending the proper adjudication of 
the issue. When the taxpayer launched an 
application in the High Court for an order 
that the amount be repaid, it did not contest 
the merits of the application but denied that it 
was liable to pay interest to the taxpayer in 
respect of funds that it had retained for some 
eight months.
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Notwithstanding that it had consented to the 

order and to repayment of the penalties and 

interest that it had levied (which amounted to 

some R15.66 million), SARS argued that it 

was not liable to pay interest on the funds 

that it had retained since 4 March 2016.

The arguments

The applicant argued that the Tax 

Administration Act imposed an obligation on 

SARS to pay interest on the refund and relied 

on the matter of Shuttleworth v South 

African Reserve Bank et al 2015 (1) SA 586 

(SCA) as authority for the proposition that it 

was entitled to interest on the amount of 

penalties and interest paid by it under 

protest.

SARS sought reliance on the judgment in 

Commissioner for Inland Revenue v First 

National Industrial Bank Ltd 1990 (3) SA 

641 AD that no mora interest was payable on 

an amount relating to interest and penalties.
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SARS compelled a taxpayer to 

pay a penalty and interest that 

was never due to it 

The takeaway

In the event that SARS should demand a payment from a taxpayer 

and the taxpayer can establish that the amount demanded is not 

lawfully due, the taxpayer should first seek suspension of payment. 

In the event that suspension is refused, payment should be made 

under protest. The protest will render SARS liable to pay interest on 

the refund of the disputed payment.

In a single sentence the arguments of SARS were dismissed.

Res ipsa loquitur

There is a legal maxim that, in the absence of an explanation, the 

facts speak for themselves.

In the past year, tax practitioners, directly or through 

representative bodies such as SAICA and SAIT, complained about 

the apparent unwarranted delay in the payment of refunds by 

SARS. The facts stated in this judgment, which SARS, by 

consenting to judgment, accepted and admitted, are indicative 

that there may be underlying practices that demand investigation, 

whether such practices are isolated or systemic.

In the medium-term budget policy statement issued by National 

Treasury on 26 October 2016, the following statement is made on 

page 60:

Value-added tax (VAT) recorded an over-collection of R3.1 billion in 

2015/16, mainly as a result of lower-than-anticipated VAT refunds in 

the latter part of the year. 

This is followed on page 62 by this statement:

Following lower-than-anticipated VAT refunds at the end of 2015/16, 

VAT refunds rebounded in the first two quarters of 2016/17, offsetting 

gross VAT collections.

If the facts in this dispute are considered in the context of the 

publicly reported VAT collections, the inferences to be drawn are, 

regrettably, not favourable to SARS. That is not to say that there is 

a deliberate or official policy on the part of SARS to delay refunds. 

Perhaps this is an issue that would warrant an investigation by the 

Tax Ombud once the powers of that office have been expanded to 

allow it to initiate investigations of systemic issues with the 

approval of the Minister of Finance as proposed in the Tax 

Administration Laws Amendment Bill, 2016.

The finding

In a single sentence the arguments 

of SARS were dismissed. The Court 

found that the judgment in the 

Shuttleworth matter and the Tax 

Administration Act refuted SARS’ 

stance and that SARS was liable to 

pay interest. It ordered that the 

finding of the Commissioner be set 

aside and that the amount paid on 4 

March 2016 be refunded with 

interest.

Although the Court did not quote 

from the judgment in Shuttleworth, 

paragraph [34] to [35] of that 

judgment stated:

[34] … Here Shuttleworth's blocked 

assets would not be released until 

he paid the 10% exit levy. He thus 

paid an amount of R250 474 893,50 

under protest to secure the release 

of his blocked assets. This is thus 

clearly a case that falls within the 

ambit of Innes CJ's recognition 

in Gowar that such payments can 

be recovered under the condictio

indebiti. By paying under protest, 

Shuttleworth sought to convey that 

the payment was not a voluntary 

one and that he reserved the right 

to seek to reverse that payment. By 

an amendment to his notice of 

motion on 13 April 2012 he claimed 

interest on that amount at the 

prescribed rate from the date of 

demand to date of payment. 

Interest at the prescribed rate will 

thus run on the sum of 

R250 474 893,50 from 13 April 

2012.

[35] In our view, therefore, there is 

no bar to an order that the 10% levy 

be repaid to Shuttleworth with 

interest…
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Do actual supplies fall within section 8(5) of the VAT Act?

The facts

Section 8(5) of the VAT Act provides that a 

designated entity1 is deemed to supply services, 

in the course or furtherance of its enterprise, to 

any public authority or municipality to the 

extent of any payment made by the public 

authority or municipality to it. 

Supplies falling within section 8(5) qualify to be 

zero-rated under section 11(2)(n) to the extent 

that the payment received by the welfare 

organisation pertains to the activities listed in 

Regulation No. 112.

The respondents in this case were the trustees 

of the South African Red Cross Mercy Service 

Trust, a non-profit organisation that is an 

approved public benefit organisation and a 

South African VAT vendor. The Trust provides 

aero-medical services in South Africa based on 

agreements entered into with provincial 

government health departments. As 

consideration for these services, the provincial 

government pays the Trust based on the tariff 

schedule.

The Trust applied to CSARS for a binding 

private ruling requesting confirmation that the 

payments it received in respect of the 

aforementioned services qualified for the zero-

rating in terms of section 11(2)(n) of the VAT 

Act, as the services constituted a deemed service 

in terms of section 8(5) of the VAT Act. 

SARS, however, issued a VAT ruling stating that 

the services actually supplied by the Trust were 

subject to VAT at the rate of 14%.

The Trust applied to the High Court for a 

declaratory order confirming that the services 

supplied fell within section 8(5) and were 

accordingly zero-rated under section 11(2)(n). 

The High Court considered the application of 

section 8(5) and whether it could be applied to 

actual supplies and subsequently concluded that 

it could not find anything in the current 

wording that prohibited the application of 

section 8(5) to the actual supply of services. As a 

result, the Trust was successful. The CSARS 

appealed to the SCA. 

The issue before the SCA was whether the 

services supplied by the respondent fell within 

the ambit of the deeming provision in section 

8(5) of the VAT Act and were therefore zero-

rated in terms of section 11(2)(n).

The SCA referred to the Natal Joint Pension 

Fund case to set out the principles applicable in 

ascertaining the meaning of legislative 

provisions. These include a review of the 

language used, the context of the provision, and 

the purpose the provision is intended to serve. 

Synopsis | Nov/Dec 2016

1. These are entities in which government has an interest and which it may therefore assist by funding their activities. 
These include but are not limited to major public entities, welfare organisations and municipal entities.

Do actual supplies fall within 

section 8(5) of the VAT Act?

The Supreme Court of Appeal (SCA) handed down 
judgment in CSARS v Marshall on 3 October 2016 
regarding the supply of services by a welfare 
organisation. The issue pertained to whether an 
actual supply of services fell within the provisions of 
section 8(5) of the Value-Added Tax Act No. 89 of 
1991 (“VAT Act”) and hence was subject to VAT at the 
zero rate. 

This judgment confirms that actual supplies fall 
outside the provisions of section 8(5) and can 
therefore never be regarded as deemed supplies.
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It is important to note that even though the Interpretation Notes as issued by SARS are not binding on the Court or 
taxpayer, the Court may consider these and other official publications to determine the rationale behind a section in 
the VAT Act.

Applying this approach, the Court highlighted 

as part of the Commissioner’s contentions 

that the word “deemed” is intended to imbue 

a person or thing with features or qualities 

that he or it does not ordinarily have and 

accordingly would not be appropriate if the 

person or thing actually had those features. 

The Court went on to conclude, in terms of 

the Commissioner’s contention, that it is only 

where payment cannot be linked to 

performance that it becomes necessary to 

‘deem’ the services in terms of section 8(5).

The Court thereafter noted that the use of the 

word ‘payment’ instead of the word 

‘consideration’, as defined, was not 

coincidental. It was submitted that the 

legislature must have intended that a 

payment contemplated in section 8(5) would 

be different from consideration, as defined. 

Payment in this regard would therefore 

include an unrequited payment such as a 

grant, subsidy or donation to a designated 

entity.

The Court referred to Interpretation Note 39 

(IN39) that sets out the VAT treatment of 

public authorities prior to and after April 

2005, which explains the rationale behind the 

current wording and application of sections 

of the VAT Act. These interpretation notes, 

though not binding on the courts or taxpayer, 

constitute persuasive explanations in relation 

to the interpretation and application of the 

statutory provision in question. 

The Court concluded that the deeming 

provision in this instance “operates to create 

an imagined supply of goods and services” 

and cannot apply to an actual supply of goods 

or services. 

The Court further considered the benefits of a 

zero rating and saw no reason why a PBO 

engaged in commercial activities should be 

treated differently from other commercial 

entities. As a result, the supplies made by the 

Trust in this instance were subject to VAT at 

the standard rate. 

The takeaway

It is important for any designated 

entities (as defined) that receive 

payment from a public authority or 

municipality to determine what the 

payment is received for. If it is for actual 

goods or services, section 8(5) does not 

apply and the supply will be taxed under 

section 7(1)(a) at the standard rate. 

If the payment is, however, not received 

for actual services or goods, section 8(5) 

may apply. This does not mean an 

automatic zero rating under section 

11(2)(n), though, as the provision has 

specific criteria that must be satisfied 

before the zero rate can apply.

Furthermore, it is important to note that 

even though the Interpretation Notes as 

issued by SARS are not binding on the 

Court or taxpayer, the Court may 

consider these and other official 

publications to determine the rationale 

behind a section in the VAT Act. In light 

of this, it is critical that applicable 

Interpretation Notes be considered 

when deciding how to interpret a section 

in the VAT Act. 

Do actual supplies fall within 

section 8(5) of the VAT Act?
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Considerations before applying the zero rate in section 11(2)(l) of the VAT Act

The facts

Section 11(2)(l) of the VAT Act allows for VAT 

to be levied at the zero rate on the supply of 

services where the services are supplied to a 

person who is not a resident of the Republic.  

Furthermore, the services cannot be supplied 

directly:

(i) in connection with land or any 

improvement thereto situated inside the 

Republic,

(ii) in connection with movable property 

situated inside the Republic at the time the 

services are rendered, except moveable 

property that:

(a) is exported to the non-resident 

subsequent to the supply of such services, 

or 

(b) forms part of a supply by the non-

resident to a registered vendor and the 

services are supplied to the non-resident 

for purposes of its supply to the registered 

vendor; or

(iii) to the non-resident or any other person, if 

the non-resident or such other person is in 

the Republic at the time the services are 

rendered.

Interpretation Note 42 (IN42) specifically 

deals with the supply of goods and/or services 

by the travel and tourism industry. Paragraph 

4.2.1 of IN42 sets out that where a local 

entrepreneur is acting as an agent, the fees or 

commission charged for the services of 

arranging the tour packages will be zero-rated 

as per section 11(2)(l) of the VAT Act where 

the foreign recipients are outside the Republic 

at the time the service of arranging the tour 

package is rendered. 

The main issue for consideration by the court 

was whether the supply of the tour packages 

to a foreign tour operator (a non-resident), 

for its clients, who will enjoy the tour in South 

Africa, falls within the zero-rating provisions 

as set out in section 11(2)(l).

XO Africa Safaris (XO), a local tour company, 

contended that the services were supplied to a 

foreign tour operator (FTO) and should be 

subject to VAT at a rate of zero per cent in 

terms of section 11(2)(l). This contention was 

based on the argument that XO did not render 

the services to the FTO or its customers when 

they were present in the Republic as the 

services were rendered by the local supplier 

directly to the FTO and the customers. 

The Commissioner for SARS (CSARS) argued 

that XO contracted to supply the FTO with 

local services and when these services were 

rendered, the FTO or its customers were in 

South Africa. The CSARS was therefore of the 

view that these services should be subject to 

VAT at the standard rate in terms of section 

7(1)(a). 

Considerations before applying 

the zero rate in section 11(2)(l) 

of the VAT Act

In XO Africa Safaris CC v CSARS, the Supreme Court of 
Appeal (SCA) handed down judgment on 3 October 2016 
relating to a supply of package tours to foreign tour 
operators and whether such supply attracted VAT at the 
standard or zero rate in terms of the VAT Act. The outcome 
has relevance to the applicability of the zero rating of 
services supplied to non-residents in terms of section 11(2)(l) 
of the VAT Act. 
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The Tax Court, in considering the matter, 

found in favour of the CSARS and XO 

appealed to the SCA. The SCA in this case 

asked three important questions to 

determine the applicability of the zero rating 

in terms of section 11(2)(l), namely:

1. What services did XO supply?

2. To whom did XO supply such services?

3. Were the parties to whom the services 

were supplied residents of, or present 

in, the Republic when such services 

were supplied?

The SCA stated that the difficulty with XO’s 

argument was that it was inconsistent with 

the actual facts of the case which emerged 

from the evidence and documents. The 

various documents, together with the 

conditions contained in the contracts 

between the two companies, specifically 

stated that XO would be providing the 

materials and services such as 

accommodation, meals, entertainment, gifts, 

transport and the like, and these were the 

services that the FTO paid for. 

The Court concluded that it was XO’s 

responsibility to provide the goods or 

services and it was irrelevant how XO was 

able to acquire these goods and services. It 

further concluded that these goods and 

services were directly provided to the 

customers of the FTO, who were in the 

Republic at the time the goods and services 

were rendered. Accordingly, the Court 

confirmed SARS’ application of a standard 

rate to the supply, as this supply was 

specifically excluded from the zero rating 

under section 11(2)(l).

The Court looked at the history of the section 

to understand its underlying purpose and 

found that it was to ensure that where 

services were rendered to a foreigner (i.e. a 

non-resident) by a vendor, the zero rating 

should not apply when the services were 

rendered and the benefit was enjoyed in 

South Africa. When services are consumed in 

South Africa, VAT is payable at the standard 

rate. This approach was also adopted in 

Master Currency v CSARS 2014 (6) SA 66 

(SCA). 

The Court found that if XO’s contention were 

to be upheld, then such finding would be 

contrary to the Master Currency case and 

the intention to impose 14% VAT on services 

consumed in South Africa.

The takeaway

When a vendor supplies services to a non-

resident and wants to charge VAT at the 

zero rate as provided for by section 

11(2)(l), it is important to first consider the 

three questions as set out by the court to 

ensure that the zero rating can in fact be 

applied. 

While considering these questions, it is 

also important to consider whether the 

person supplying the goods and services 

(e.g. a tour operator) is acting as a 

principal or an agent. If the person is 

acting as an agent and earns commission/ 

fees for the services, such fees will be zero-

rated if the recipient is outside South 

Africa (IN 42 par 4.2.1). Where the person 

acts as principal and accounts for the 

revenue and expenditure (as was the case 

with XO), the application of the zero rate 

may in all likelihood be jeopardised.

The ultimate determination is, however, 

whether the services are consumed in the 

Republic and if the answer is yes, VAT at 

14% must be levied.

Vendors should therefore ensure that they 

review these aspects before applying the 

zero-rating provisions in respect of 

supplies made to non-resident customers.

Considerations before applying 

the zero rate in section 11(2)(l) 

of the VAT Act

It is important to consider whether the person supplying the goods and services (e.g. a tour operator) is acting as a 
principal or an agent ... The ultimate determination is, however, whether the services are consumed in the Republic and 
if the answer is yes, VAT at 14% must be levied.
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Claiming deduction for future expenditure – a cautionary tale

Judgment was delivered in the Tax 

Court in the Western Cape on 4 

November 2016 in Case Number 

ITI 13772 in a matter in which the 

appellant, a private company 

whose business is the management 

and administration of retirement 

villages and their frail care centres, 

had appealed against the 

disallowance of a claim for 

deduction under section 24C of the 

Income Tax Act.

The facts

A person acquiring a unit 

(acquiring owner) in one of the 

relevant retirement villages entered 

into a tripartite agreement with the 

seller (previous owner) and the 

appellant. In the agreement to 

purchase, the appellant became 

entitled to receive an amount on 

subsequent re-sale of the property 

by the acquiring owner equal to 

40% of the increase in the market 

value of the unit while that unit was 

the property of the acquiring 

owner. In addition, the appellant 

undertook that it would pay a levy 

subsidy to the acquiring owner in 

respect of certain elements of the 

sectional title levies to which the 

purchaser would become liable as 

owner of a sectional title unit as 

and when the sectional title levies 

fell due for payment.

In its return of income for the 

relevant year of assessment, the 

appellant had included in its 

income amounts to which it had 

become entitled on the disposal of 

units by a number of previous 

owners.

It had then claimed as a deduction 

an allowance in respect of future 

expenditure relating to the future 

levy subsidies that it would be 

required to advance to the various 

acquiring owners from time to time 

in the future as their sectional title 

levies became due and payable.

SARS disallowed the claim of an 

allowance in terms of section 24C 

and assessed the appellant to tax 

and penalties for understatement, 

plus interest.

After an objection to the 

assessment had been disallowed, 

the appellant noted an appeal to 

the Tax Court.

The law

The allowance that may be claimed 

under section 24C is set out in 

section 24C(2), in the following 

terms:

If the income of any taxpayer in 

any year of assessment includes or 

consists of an amount received by 

or accrued to him in terms of any 

contract and such amount will be 

utilised in whole or in part to 

finance future expenditure which 

will be incurred by the taxpayer in 

the performance of the taxpayer’s 

obligations under such contract, 

there shall be deducted in the 

determination of the taxpayer’s 

taxable income for such year such 

allowance (not exceeding the said 

amount) in respect of so much of 

such future expenditure as relates 

to the said amount.

Section 24C(3) goes on to state that 

any amount allowed as a deduction 

in a year of assessment shall be 

deemed to be an amount of income 

that accrues in the next succeeding 

year of assessment. A further 

allowance may then be determined 

at the end of that year of 

assessment if all of the anticipated 

expenditure has not yet been 

incurred, and the process may be 

repeated annually until the 

expenditure under the contract 

associated with the income has 

been expended.

Claiming deduction for future 

expenditure – a cautionary tale

Section 24C of the Income Tax Act has been part 

of our law for 35 years. In that time, a number of 

Tax Court decisions have provided guidance 

regarding its interpretation. All of these decisions 

have indicated that a tax deduction under this 

section is only allowable if the narrow 

requirements for deduction are met.
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The issues

The appellant’s argument

The appellant recognised that there were two 

agreements that affected the accrual of 40% of 

the enhancement in value. The right to be 

paid the enhancement amount would have 

been stipulated in an earlier agreement by 

which the previous owner originally acquired 

the unit (the first contract). The agreement by 

which the previous owner disposed of the 

right to the acquiring owner in the current 

year of assessment (the second contract) 

triggered the accrual, as the enhancement 

amount was contingent upon there being a 

disposal by the previous owner and upon 

there being an enhancement in the value of 

the unit.

Therefore, claimed the appellant, although 

the right to be paid the 40% was part of the 

first contract, the enhancement amount only 

accrued by reason of the second contract. As a 

result, the appellant contended that it was 

entitled to claim a deduction in terms of 

section 24C for the future levy subsidies 

payable to the acquiring owner in terms of the 

second contract. 

SARS’ argument

SARS’ argument went to the heart of section 

24C. This requires first that an amount must 

be included in the appellant’s income in terms 

of a contract. Secondly, the appellant must be 

required to incur expenditure in terms of that 

same contract, which expenditure will be 

deductible when incurred.

The enhancement amount included in the 

appellant’s income, urged SARS, accrued to 

the appellant in terms of the first contract 

when the previous owner acquired the unit. 

This amount was owed to the appellant by the 

previous owner. The appellant was obliged to 

incur future expenditure (in the form of the 

sectional title levy subsidy) under the terms of 

the second contract.

Thus, SARS asserted, the strict requirements 

of section 24C had not been fulfilled and no 

allowance was deductible.

The decision

In the judgment, Boqwana J identified that 

the provisions of section 24C were intended 

to alleviate the inequity that would result if 

income in respect of a contract were received 

in one year (Year 1) but the expenditure in 

respect of fulfilling the contractual obligations 

would only be incurred in a subsequent year. 

In the absence of section 24C, the income 

would be taxed in Year 1, whereas the 

expenditure would only be deductible in Year 

2 and subsequent years.

The matter before Boqwana J involved two 

contracts. The second contract gave rise to 

two distinct sets of rights and obligations. The 

first of these was the right of the appellant to 

receive the enhancement amount on any 

subsequent disposal of the unit, and the 

second was the right of the acquiring 

shareholder to receive a levy subsidy from the 

appellant.

The judgment confirmed the guide to 

interpreting a statutory provision enunciated 

by Wallis JA in CSARS v Bosch and Another

2015 (2) SA 174 (SCA) at paragraph [9]:

The words of the section provide the starting 

point and are considered in the light of their 

context, the apparent purpose of the 

provision and any relevant background 

material.

On this approach, Boqwana J found at 

paragraph [19] that:

From the wording of the section it is clear that 

the contract being evaluated must contain both 

income and the obligation of future expenses.

The appellant had argued that the first and 

second contracts were so intertwined that 

they should be regarded as a whole (i.e. as if it 

were a single arrangement). Boqwana J 

commented that the argument stemmed from 

the requirement set out in ITC 1697 63 SATC 

146 at 148, where it had been held that:

… for allowance to be available in terms of s 24C, 

‘it must be in terms of the very contract in 

respect of which the income is received that the 

future expenditure is payable.’

The argument was found to be untenable, and 

its rejection is explained in paragraphs [25] 

and [26]:

[25] It is common cause that the right to claim 

the enhancement income emanates from the 

first contract between the appellant and the 

seller. The calculation is deferred until the seller 

sells the unit. The party making payment of the 

enhancement value once the unit is sold is the 

seller, upon payment of the purchase price, and 

not the purchaser and that obligation is in terms 

of the first contract and that is an important 

issue. The purchaser never makes payment of 

income to the appellant when the unit is sold to 

him or her by the seller. He or she only does so 

in future when he or she sells the unit again. 

[26] It seems that the only connection that arises 

between the two agreements is that the 

conclusion of the second contract merely 

activates the application of clause 17 in the first 

contract in terms of which the 40% 

enhancement value is payable by the seller who 

made that undertaking to the appellant. The 

mere conclusion of the second contract which 

has an effect of triggering a consequence in the 

first contract cannot mean without more that 

the two agreements are inextricably linked.

Claiming deduction for future 

expenditure – a cautionary tale

In the judgment, Boqwana J identified that the provisions of section 24C were intended to alleviate the inequity that would result if income in respect of a 
contract were received in one year (Year 1) but the expenditure in respect of fulfilling the contractual obligations would only be incurred in a subsequent year.
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Once the argument that the agreements were 

in fact separate and were not interlinked had 

been dispensed with, principally because the 

acquiring owner could never have been a 

party to or in contemplation at the time of the 

first agreement, the intent of the second 

agreement became clear. In short, Boqwana J 

found, the appellant’s argument put the cart 

before the horse.

The appellant had argued that it received the 

enhancement amount to assist it to defray its 

future obligations. This argument was 

considered and rejected in paragraph [30]:

The appellant contracts with current owner to 

subsidise the current owner’s levies. Its reward 

for doing that would be an entitlement to 40% of 

the proceeds when the current owner sells the 

unit one day.

Logically, it followed that the enhancement 

amount was not a payment to defray future 

expenditure on behalf of the acquiring owner 

but was a recovery of expenditure incurred in 

respect of levy subsidies paid to the previous 

owner.

Accordingly, Boqwana J found for SARS on 

the following basis (at paragraph [34]):

No payment is made by the purchaser in 

advance when he or she concludes the second 

contract and acquiring the unit. Thus, it cannot 

be said that the expenditure incurred by the 

appellant is in the performance of its 

obligations in terms of the same contract from 

which the income was received.

A sweetener

The appellant had also appealed against the 

imposition of a penalty, claiming that it had 

filed its returns consistently in earlier years 

on the same basis without challenge of 

disallowance and, further, that it had received 

an opinion from a prominent academic 

confirming that it was entitled to claim the 

deduction under section 24C.

The basis upon which the appeal proceeded 

was that the claim of the allowance in terms 

of section 24C was a bona fide inadvertent 

error. 

The Court could not find any evidence to 

support the contention that the allowance had 

in fact been claimed in earlier years of 

assessment, although it had been recorded in 

the pre-trial meeting minutes that these facts 

were common cause. To an observer, this is 

unusual. In view of the annual ‘rollover’ 

contemplated in section 24C it would 

normally be expected that the prior year 

allowance would have reflected as an item of 

income in the return of income for the 

relevant year of assessment.

Boqwana J interpreted the term ‘bona fide

inadvertent error’ and, after consulting 

dictionary definitions, concluded at 

paragraph [45] that:

… the bona fide inadvertent error has to be an 

innocent misstatement by a taxpayer on his or 

her return, resulting in an understatement, 

while acting in good faith and without the 

intention to deceive.

The final question, then, was whether the 

claim under section 24C was an error. The 

question was whether reliance on the opinion 

of an expert was a mistake. Here it was found 

that the opinion was not purely on issues of 

tax law but on the law of contract, which may 

have been inappropriate.

Ultimately, it was found that the claim had 

arisen as a result of a bona fide inadvertent 

error, in the absence of intention to deceive 

and genuine reliance on a complex and 

confusing legal opinion.

The takeaway

The decision is a salutary reminder that it is imperative that taxpayers take due recognition of the 

context giving rise to legislation and the purpose of the relevant provision. Legislation should be 

framed with a clear view to its purpose, and it is evident that section 24C was so framed.

Insofar as the decision might offer a ray of hope in regard to the penalty regime imposed under the 

Tax Administration Act, this judgment should be approached with caution. It is unclear whether 

due weight was given to the concept of inadvertence. It appears that the Court was motivated to 

find that the claim of the section 24C allowance did not arise as part of a premeditated or 

preconceived scheme, but rather in the belief that there was a genuine case for the position taken by 

the appellant.

Claiming deduction for future 

expenditure – a cautionary tale
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Legislation

25 Nov A preferential trade agreement has been concluded between the member states of the 

Common Market of the South and the member states of the Southern African Customs Union 

(SACU).

This agreement has been enacted into South Africa law in terms of the Customs and Excise 

Act, 1964 by publication in Notice R1288 (GG 40356 of 21 October 2016) and came into 

effect on the same day.

11 Nov Rule amendment by amending the rules published in Government Notice R.1874 of 8 

December 1995 to the extent set out in the Schedule

Notice R.1405 published in Government Gazette No. 40415 with an implementation date of 

11 Nov 16.

9 Nov Draft Rule Amendment by the substitution in rule 75.00 of the following heading and rule: 

"Registration of rebate users affected by amendments of items, tariff headings or subheadings 

in Schedule No. 3 or 4 effective from 1 January 2017" 

1 January 2017 marks the implementation of the 2017 version of the Harmonised System.

Comments had to be submitted to SARS by 21 Nov 16.

4 Nov Draft forms relating to excise duty on wine South Africa is a Contracting Party of the Convention on the Harmonised Commodity 

Description and Coding System (HS Nomenclature) elaborated under the WCO and has an 

obligation to adopt and implement the amendments to it. As a signatory to the HS 

Convention, South Africa implements the amendments in terms of section 48(1)(c) of the 

Customs and Excise Act, 1964. Due to amendments to Schedule 1 Part 2A of the Act, the 

DA 260 excise accounts for wine require changes to tariff items and subheadings.

4 Nov Corrections to Notices R. 1283 and R.1284 Implementation date of 10 October 2016

3 Nov Invitation for technical tax proposals regarding Annexure C for the 2017 Budget Review Comments had to be submitted to Treasury and SARS by 24 Nov 16.

3 Nov Income Tax Act: Section 12I Tax Allowance Programme Department of Trade and Industry – Publication of the decisions to approve and withdraw 

applications received for the Tax Allowance Programme in terms of sections 12I (12)(a)(i) 

and (19)(d).

28 Oct Notice R.1282 Rule Amendment – By amending the rules published in Government Notice 

R.1874 of 8 December 1995

Published in Government Gazette 40356 with an implementation date of 21 Oct 2016.

SARS Watch 17 October to 25 November 2016

Synopsis | Nov/Dec 2016
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Case law

22 Nov IT 13772 The issue for consideration in this case is whether the appellant is entitled to claim a deductible allowance for future 

expenditure in terms of s 24C of the Income Tax Act for its 2011 year of assessment.

14 Nov SARS v CCMA and Others CCT 19 ZACC 38 The main issue, as agreed between the parties, was whether the SARS Commissioner was entitled in law to substitute a 

sanction imposed by the Chairperson of a disciplinary enquiry.

25 Oct Dale PA v Aeronastic Properties Ltd 9294/2016 At issue was whether on the motion papers it had been shown that there was a reasonable prospect of rescuing the 

Respondent company as required by section 131(4)(a)(iii) of the Companies Act.

Guides

18 Nov Guide to the exemption from normal tax of income from films This guide provides general guidance on the exemption from normal tax of receipts and accruals of income derived from 

the exploitation rights of a film. It does not go into the precise technical and legal detail that is often associated with tax 

and should not be used as a legal reference. While this guide reflects SARS’ interpretation of the law, taxpayers who 

take a different view are free to use the normal avenues for resolving such differences.

18 Nov Guide to the urban development zone (UDZ) tax incentive 

(Issue 5)

This guide is a general guide about the UDZ tax incentive provided for in section 13quat of the Income Tax Act. It is not 

meant to deal extensively with the precise technical and legal aspects associated with the incentive, but is intended 

merely as a general guide for potential investors. Moreover, urban development zones should not be confused with 

“special economic zones” under sections 12R and 12S, which will become effective on a date still to be determined.

7 Nov Guide for Payment Verification on eFiling The purpose of this document is to assist clients with the payment verification process when making a payment using 

eFiling for SASFIN Bank and Albaraka Bank.

30 Oct Prohibited and Restricted Goods The importation and exportation of certain goods are subject to controls required by other government agencies. 

28 Oct Clearance Declaration Importers and exporters and their clearing or registered agents must be registered or licensed as prescribed in SC-CF-

19 before submitting a Customs Clearance Declaration (CCD).

25 Oct Guide for Employers in respect of Fringe Benefits The purpose of this document is to assist employers in understanding their obligations relating to determining the cash 

equivalent of the value of a taxable fringe benefit as provided for in the Seventh Schedule to the Income Tax Act.

17 Oct How to submit a Dispute via eFiling The purpose of this document is to assist taxpayers with the submission of the Request for Remission, Notice of 

Objection, Notice of Appeal and suspension of payment forms on eFiling when disputing the interest and penalties levied 

and/or assessments raised for PIT, CIT and VAT. 

SARS Watch
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National Treasury

18 Nov National Treasury views on the delay in the adoption of the 

division of Revenue Amendment Bill

The consideration of the Division of Revenue Amendment Bill for 2016/17 by the National Assembly has been rescheduled and 

the Bill is still on track to be passed before the end of 2016. The Division of Revenue Amendment Bill proposes adjustments to 

the equitable share of national government revenue and to conditional grants to provinces and municipalities.

10 Nov Carbon Tax Modelling Workshop / Information Session Documents from the workshop held by National Treasury on 10 Nov 16.

OECD

Standard for Automatic Exchange of Financial Information in 

Tax Matters: The CRS Implementation Handbook

The purpose of the Handbook is to assist government officials in the implementation of the Standard for the Automatic 

Exchange of Financial Account Information in Tax Matters.

Exchange of information on request: Handbook for peer 

review 2016–2020 

This handbook is intended to assist the assessment teams and the reviewed jurisdictions that are participating in the Global 

Forum on Transparency and Exchange of Information for Tax Purposes’ peer reviews and non-member reviews of EOIR during 

the second round of reviews (2016-20). It provides contextual background information on the Global Forum and the peer review 

process for the second round of EOIR reviews. It also contains the key documents and authoritative sources that form the basis 

of the Global Forum’s peer review process. 

Global Forum on Transparency: Tax Transparency Report  

on progress 2016 

This report summarises the Global Forum’s work during 2016, highlighting some of its most important achievements. 

Distinguishing between normal and excess returns for tax 

policy

This paper explores the practical challenges tax policy analysts face when trying to apply differential taxation to “normal” and

“excess” returns. The distinction between these two elements is being increasingly used in tax policy. The problem is that there

is no clear definition for a “normal” return. While it is often equated to a risk-free return or the return available on a ten-year 

government bond, many commentators agree that it should incorporate a risk element. The typical rationale for applying 

differential taxation stems from the desire to achieve neutral taxation, i.e. minimise the real economic responses of taxpayers 

due to the wedge taxation imposes between before-tax and after-tax returns. A set of important questions is raised for tax policy 

analysts to consider. Two crucial factors that make the distinction challenging are heterogeneity and uncertainty. 

Brochure outlining OECD's work on Taxation 2016–17 The work on tax represents the OECD at its best: the focal point for an inclusive conversation that leads to world-class 

standards and effective implementation, always recognising the full range of contexts and constraints faced by countries. 

20 Oct G20/OECD BEPS Project advances tax certainty agenda 

with the launch of global review of Mutual Agreement 

Procedure (MAP) programmes

Key documents, approved by the Inclusive Framework on BEPS, that will form the basis of the MAP peer review and monitoring 

process under Action 14 of the BEPS Action Plan.
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PwC publications

11 Nov PwC Tax Alert – TLAB 2016 General The much anticipated Medium-Term Budget Policy Statement of the Minister of Finance on 26 October 2016 was 

accompanied by the introduction by the Minister of the Taxation Laws Amendment Bill. It is expected that this Bill will be 

promulgated later this year or in January 2017. 

10 Nov PwC Tax Alert – Transfer pricing – Public notice on 

compulsory record-keeping

On 28 October 2016, SARS published the final version of their Public Notice on record-keeping requirements for transfer 

pricing purposes. 

3 Nov PwC Tax Alert – Learnership Agreements and Employment 

Tax Incentive (ETI)

The allowance for Learnership Agreements has been extended to all agreements entered into before 1 April 2022 and the ETI 

has been extended to 28 February 2019. 

3 Nov PwC Tax Alert – Trusts The Taxation Laws Amendment Bill, 2016 introduces a new anti-avoidance measure in the context of low-interest or interest-

free loans made to trusts. The purpose is to address the avoidance of donations tax and estate duty through the transfer of 

assets to trusts on loan account. The new section 7C of the Income Tax Act will deem the interest foregone to be a deemed 

donation and the donor will be liable for donations tax on the deemed donation.

Media statements

4 Nov Trade Statistics for September 2016 SARS released trade statistics for September 2016 recording a trade balance surplus of R6.70 billion. The year-to-date deficit 

(01 January to 30 September 2016) of R9.95 billion was an improvement on the deficit for the comparable period in 2015 of 

R37.19 billion. These statistics include trade data with Botswana, Lesotho, Namibia and Swaziland.

2 Nov Provisional figures on loan issues, National Revenue Fund 

Receipts/Payments and Cash Balances as at 31 Oct 2016

SARS Watch
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