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In brief

The judgment of the court in CSARS v Marula Platinum Mines (218/2015) [2015] ZASCA 121 (the

“Marula case”), handed down on 22 September 2016, concluded that the taxpayer’s processing of

mineral ore into mineral-bearing concentrate amounted to a process of manufacturing and as such

the ore and concentrate produced by the taxpayer constituted trading stock as defined in terms of

section 1 of the Income Tax Act No. 58 of 1962 (the “ITA”) and was subject to section 23F(2) of the

ITA.

In detail

The facts

The Marula case dealt with an

appeal by the Commissioner

for the South African

Revenue Service (the

“Commissioner”) and a

cross appeal by the taxpayer

against a decision handed

down by the Tax Court in

respect of the taxpayer’s

2007, 2008 and 2009 years

of assessment.

The taxpayer’s operations

comprised of the extracting of

ore containing platinum

group metals (“PGM”) from

the land and the processing

of the ore to produce

mineral-bearing concentrate

which the taxpayer disposed

of to a fellow subsidiary, the

selling price in respect of

which was only payable five

months later based on the

ruling market price at that

point.

In submitting its tax returns

for the relevant years of

assessment, the taxpayer

deferred the accrual of the

selling price for the

concentrate in terms of

section 24M of the ITA and

claimed certain expenditure

incurred in respect of the

extraction of the ore and the

concentrate, as a deduction in

terms of section 11(a) of the

ITA, thus giving rise to a

“mismatch” in the deduction

of expenditure incurred in

respect of the concentrate

and the taxation of the

income accruing upon the

disposal of the concentrate.

The dispute

The issue to be determined

was whether the operations

of the taxpayer amounted to a

process of manufacture with

the result that the ore and the

concentrate constituted

trading stock as defined in

terms of section 1 of the ITA

and thus subject to section

23F(2) of the ITA.

In this regard:

 The taxpayer argued that

the expenditure incurred

related to mining

activities and not to the

production,

manufacturing,

purchasing or acquisition

of trading stock and as

such was not subject to

section 23F(2) of the ITA.

 The Commissioner

argued that the

expenditure related to the

acquisition of trading

stock and as such was

subject to section 23F(2)

of the ITA.

The judgment

The ore was extracted by the

taxpayer for the purpose of

producing the concentrate,
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which concentrate was

significantly different from

the ore and accordingly, the

process constituted a process

of manufacture. As such the

taxpayer’s disposal of the

concentrate constituted the

disposal of trading stock as a

result of which the

Commissioner was entitled to

invoke section 23F(2) thereby

deferring the deduction of the

expenditure incurred in

terms of section 11(a) until

the year of assessment in

which the selling price was

subject to tax.

The assessments for the years

2007, 2008 and 2009 were

referred back to the

Commissioner to calculate

the amounts added back in

terms of section 23F(2) so as

to exclude overheads but to

include on-mine operation

costs, concentrating and

smelting operation costs,

royalty fees and drying

charges.

The takeaway

The judgment in the Marula

case adds fuel to the

continuing debate as to what

constitutes mining operations

and the tax treatment of ore

processing and smelting

operations often undertaken

by a taxpayer engaged in

mining operations. While the

judgment purports to deal

solely with the deductions

covered by section 23F(2), i.e.

deductions in terms of

section 11(a) of the ITA, there

is a concern that the court’s

finding that the processing

operations carried on by the

taxpayer constituted

manufacturing, may be

widely interpreted and

exported to other provisions

of the ITA.
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