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In brief

The protocol amending the tax treaty between South Africa and Cyprus was signed in April 2015 and

has now been ratified by both South Africa and Cyprus. In South Africa, the protocol was published in
the Government Gazette on 16 October 2015.

The provisions in the protocol are effective from 1 April 2012, having a retroactive effect on all
dividends paid to or received by beneficial owners in either Contracting State.

In detail

Significant changes

The new protocol with Cyprus
takes its basis from the OECD
Model Tax Convention.
However, there are significant
changes to the current treaty.

Exchange of information

The protocol contains the
latest OECD standard for the
exchange of taxpayer
information. In addition, the
protocol prescribes a “Mode of
Application” for the exchange
of information article. The
annexure to the protocol
requires that the Contracting
State making the request must
first submit the following
information:

 Identity of the person under
investigation;

 Statement of information
sought and the nature
thereof;

 Tax purpose;

 Grounds for believing the
information is in the
Contracting;

 To extent known, the name
and address of any person
believed to be in possession
of the requested
information;

 Statement that the request
is in conformity with the
law or normal course of
administrative practice;

 Statement that it exhausted
all means available in its
own territory to obtain the
information.

Dividend tax rate increases

The protocol increases the
maximum rate limitation for
tax on dividends. The
limitation is now 5% if at least
10% of the capital is held (by a
company); otherwise the rate
is limited to 10%.

Entry into force

The protocol came into force
from 18 September 2015 and
will apply in both South Africa
and Cyprus from 1 April 2012.
(Notification was published in
the Gazette No. 39295 on 16
October 2015.)

The retrospective impact
would potentially require
taxpayers to re-determine their
tax liability after the fact,
notwithstanding that they
applied the law correctly at the
time the transactions were
entered into.

It remains to be seen whether
SARS will enforce this protocol
retrospectively. If so, it is
arguable that SARS cannot
hold liable the payer company
(assuming that the
administrative requirements.
such as beneficial owner
declarations, were fulfilled) but
rather that SARS can only
enforce their taxing rights
upon the beneficial owner of
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the dividend (typically the foreign
recipient).

It is therefore imperative for the
payer to have had the necessary
declarations in place to exempt
them from the withholding
obligation.

The takeaway

The two main aspects of the new
protocol are the exchange of
information rules and the increased
rate-limitations on dividends tax.

In respect of the dividends tax, the
retroactive effect of the protocol
creates the theoretical risk that

dividends tax may be due in respect
of past dividend payments. It is not
yet clear whether the retrospective
impact will be enforced by SARS,
but we nevertheless recommend
that both the dividend-paying
companies as well the recipient
shareholders assess the potential
impact of these retrospective rules
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