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An Overview of the Dispute Settlement of the
World Trade Organization

In view of current trade tensions between South Africa and the European Union, both

parties may be looking at the World Trade Organization (WTO) to settle their

differences. This alert provides an overview of the WTO dispute settlement system

In light of increasing trade tensions between South Africa

and other partners, notably the European Union, this alert

seeks to inform relevant stakeholders of the WTO dispute

settlement procedures, as well as the effectiveness of

addressing the differences between two WTO members

(‘WTO members’ is the term of art given to the countries

that are members of the WTO, such as South Africa and

the EU) within the mechanism provided under the WTO.

 When do we speak of a ‘WTO dispute’?

A WTO dispute arises out of measures affecting trade that

are deemed to be inconsistent with the obligations set out

in the WTO Agreements. The body of agreements spans

most of the universe of international trade, including trade

in goods, trade in services and trade-related intellectual

property rights. With regard to trade in goods, for instance,

WTO members have undertaken:

- not to discriminate among imports from different

origins or between imports and domestic

products;

- to impose anti-dumping and countervailing duties

following a due process, and abiding by specific

rules;

- to impose sanitary and technical barriers to trade

that are non-discriminatory, proportionate, and

based on international standards or on sound

scientific evidence; or

- to impose tariffs up to a certain agreed level, and

to comply with a number of customs obligations.

 What does the WTO dispute settlement system

consist of?

Although trade-restrictive measures affect businesses, only

governments may launch a WTO dispute. A WTO dispute

consists of three main phases, namely: consultations, panel

procedure and Appellate Body procedure.
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- Consultations. When a WTO member considers

that a measure of another member is inconsistent

with WTO rules, the former may file a ‘request for

consultations’. The period of consultations

between the two WTO members must last at least

60 days. Consultations do not have a prescribed

procedure although, usually, the two WTO

Members meet for a few days in Geneva to discuss

the relevant issues;

- Panel procedure. If consultations are not fruitful,

the WTO member affected by the contested

measure may request the establishment of a

panel, composed of three experts, to hear the

dispute and rule on the consistency of the

contested measure with WTO rules. The panel

must hear the parties both in writing and orally

prior to rendering its report. Panel proceedings

should normally take 9 months;

- Appellate Body procedure. If one of the parties or

both parties feel aggrieved by the panel report,

they may appeal to the Appellate Body, which will

review the parts of the panel report that the

parties consider erroneous. The Appellate Body

comes into play only upon request of one the

parties or both. Otherwise the panel report is

final.

Once the above procedure is exhausted, the Dispute

Settlement Body of the WTO (composed of all WTO

members) sits to formally ‘adopt’ such a report. In practice

this is a formality as all the reports are adopted.

 Are panel/Appellate Body reports binding?

Once panel and Appellate Body reports are adopted by the

Dispute Settlement Body, they become binding. The losing

party will be obliged to amend or repeal the inconsistent

measure. If it refuses to do so, the winning party will be

allowed to impose trade-restrictive measures on products or

services from the losing parties up to the amount equivalent

to the trade effects of the inconsistent measure.

 How effective is in practice the WTO dispute

settlement mechanism?

WTO dispute settlement is known to be the most effective

method of dispute resolution in international law. Around 70

% of the cases end at the consultations phase, as the party

complained against is persuaded to remove or amend the

contested measure.

Moreover, half of the cases that reach the panel stage are

appealed, with the other half being accepted by the parties. In

the vast majority of cases, the losing party complies with the

panel/Appellate Body report forthwith or within a reasonable

period of time determined for that matter.

Only a marginal proportion of cases have not been complied

with, and the winning party has sought redress by means of

imposing trade-restrictive measures on the losing party. This

situation is rather the exception.

In brief, the dispute settlement mechanism is a very efficient

means to address WTO violations and bring the faulty

member into compliance with its obligations.

 What are the political costs of WTO dispute

settlement?

It bears recalling that WTO disputes are disputes between two

countries, and this may cause certain diplomatic uproar. Yet

the very nature of the WTO dispute settlement mechanism

reveals that resort to it is not a contentious act, but rather a

means to resolve legitimate concerns among WTO members.

Notably, the consultations phase is an appropriate

opportunity to resolve issues in a mutually agreed solution.

Thus, WTO members should not hesitate to request

consultations whenever they have a serious trade concern that

is thought to be inconsistent with WTO rules. Consultations

are amicable and may help the party complained against

amend its measure as otherwise there is always the threat to

have to defend its measure before a panel. As noted above, a

great deal of disputes are settled during consultations.
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