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Expatriate employees expose foreign
companies to VAT registration liability

In brief

Foreign companies seconding expatriate employees to South Africa have a potential VAT registration liability in
South Africa.
____________________________________________________________________________

In detail

The global economy allows for
the greater mobility of people
and has led to foreign companies
seconding or making their staff
available to South African based
companies. These arrangements
are usually performed as part of
multi-national companies’
international assignment
programmes and it is common to
refer to the expatriates as
assignees.

The secondment of employees to
South Africa can be effected
through a variety of
arrangements. The most
common arrangement is that the
expatriate would remain legally
employed by the foreign
company with the foreign
company continuing to pay his or
her salary. The foreign company
would then recover these salary
and other costs from the South
African company. The cost
recovery may include a mark-up.

Under the aforementioned
arrangement, there are two
scenarios to consider regarding
the employer of the expatriate.

Firstly, where the expatriate
remains legally employed by the
foreign company, but will not
represent the foreign company
when working in South Africa
and will also not act as an agent
of the foreign company. The
expatriate will perform his/her
day-to-day activities under the
control of the South African
company and will represent the
South African company in

respect of any work performed.
Typically, this arrangement is
termed a long term assignment
and last for 12 months or more.

Secondly, under shorter periods
of engagement where the
seconded employee remains
under the control of the foreign
company. Such assignments
cover a period of less than one
year, typically.

Other arrangements include
instances where the expatriate
temporarily suspends his or her
employment with the foreign
company and becomes an
employee of the South African
company for the duration of the
secondment.

A further scenario arises where
the foreign and South African
companies enter into a dual
employment arrangement
whereby the expatriates is
effectively employed by both
companies and both companies
share the costs of remuneration.
It is not unusual for the foreign
company to use a combination of
the above arrangements for
different employees; foreign
companies could prefer that the
expatriates remain employees if
the secondment is short-term,
but for long-term secondments,
prefer that employment is
temporarily suspended.

The agreements between the
foreign company and the South
African company are usually
structured in such a manner to

avoid adverse permanent
establishment implications in
South Africa, but rarely is
consideration given to the value
added tax (“VAT”) implications
for the foreign companies. We
have discussed these
considerations in brief below.

Enterprise
Foreign companies which carry
on an activity continuously or
regularly in, or partly in, South
Africa in the course of
furtherance of which goods or
services are supplied for a
consideration will conduct an
‘enterprise’ for South African
VAT purposes.

Continuous and
regularly
The number of employees
seconded and the period of their
stay in South Africa or the
regular secondments of
employees are indicative of a
continuous or regular activity. It
is however important to note
that a single secondment for a
lengthy period can also meet this
requirement.

Activity carried on in
South Africa
The Act does not contain specific
place of supply rules and
therefore each scenario must be
evaluated on its own merits to
determine whether an activity is
carried on in South Africa.
Unlike services supplied through
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electronic means, where a service
is being supplied by employees
physically present in South
Africa at the time the services are
performed, it is, arguably,
beyond doubt that such activity
is performed in South Africa.

Supply of services
The concept ‘services’ is defined
in section 1(1) of the Act and is
broad enough to include the
secondment or making available
of employees by a foreign
company to a South African
company. This would therefore
constitute a supply of services by
the foreign company to the South
African company in the course or
furtherance of an activity
conducted in South Africa.

Consideration
The recovery of salaries and / or
other costs by the foreign
company from the South African
company, whether or not a
mark-up is charged, would
constitute the consideration that
the foreign company receives for
the services supplied.

VAT registration
Foreign companies carrying on
an enterprise in South Africa for
VAT purposes are required to
register for VAT in South Africa,
if they meet the VAT registration
requirements.

Section 23(1)(a) of the Act
requires a vendor to register for
VAT if the annual total value of
his supplies exceed R 1 million.
Furthermore, section 23(1)(b) of
the Act requires a vendor to
register for VAT at the
commencement of the month
where the total value of its
supplies would exceed R 1
million.

Therefore, if the total annual fee
charged, or to be charged in
terms of a contractual
agreement, by the foreign
companies exceeds R 1 million,
then a VAT registration
requirement in South Africa is
triggered. Furthermore, the
foreign companies must register
for VAT within 21 days from the
date the liability to register for
VAT arose.

Rest of Africa
Given that fundamental VAT
principles across the globe are
similar, it is recommended that
business also investigate the VAT
consequences of secondment
arrangements in other territories
in Africa and indeed globally.

Conclusion
The secondment of expatriate
employees by a foreign company
to a South African recipient
could result in that company
carrying on an enterprise in
South Africa for VAT purposes
and thereby being required to
register for VAT in South Africa
if the annual fees charged to the
South African recipient exceeds
R1 million.

Late registration for VAT will
lead to an exposure to VAT,
penalties and interest.

SARS will seek the regularisation
of the companies’ VAT affairs
going back at least 5 years.
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