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In brief 

The Supreme Court of Appeal (SCA) handed down judgment on 3 October 2016 relating to supply of 

package tours to foreign tour operators and whether such supply attracted VAT at the standard or 

zero-rate in terms of section 11(2)(l) of the Value-Added Tax Act No. 89 of 1991 (VAT Act). The 

outcome has relevance to the applicability of the zero rating of services supplied to non-residents in 

terms of section 11(2)(l) of the VAT Act.  

In detail

The SCA dismissed an appeal by the appellant, 
XO Africa Safaris CC (XO), a local tour company 
on the supply of services to foreign tour 
operators (FTO).  

In brief, the appellant assembles tour packages 
for a FTO, which includes accommodation, 
travel and entertainment activities. Clients of the 
FTO would not have any direct contractual 
connection with the appellant.  

Further to an audit by the respondent (SARS), 
the appellant contended that the services 
supplied to the FTO fell within the ambit of the 
provisions of section 11(2)(l) of the VAT Act. The 
respondent, however, contended that these 
services did not enjoy the application of the 
zero-rating provisions, but that these services 
were subject to VAT at the standard rate in 
terms of section 7(1)(a) of the VAT Act. 

In this regard, SARS contended that the 
appellant contracted local suppliers to provide 
local services to itself, and thereafter XO 
supplied the services to the FTO or its customers 
when they were in South Africa.  

Witness statements established that XO would 
not only provide local services as listed in the 
itinerary of the tour group, but also made 
arrangements for their staff to assist members of 
a tour group with other services (i.e. porterage, 
checking-in and management services) in-
country. 

The appellant’s contentions were that the 

services provided to the FTO should be zero-
rated in terms of section 11(2)(l) of the VAT Act. 

The Tax Court found in favour of the 
Commissioner. The appellant appealed to the 
SCA. The issue on appeal concerns the 
application of section 11(2)(l) of the VAT Act to 
the appellant’s activities.  

The SCA referred to the Natal Joint Pension 
Fund and Bosch cases to set out that the 
principles applicable in interpreting statutes are 
equally applicable to taxing statutes.  

The argument by the appellant was that a direct 
relationship between the party that supplied the 
services (i.e. the appellant) and the recipient 
thereof was required in order for the supply of 
such services to fall outside the ambit of the zero 
rating found in section 11(2)(l) of the VAT Act.  

It was therefore the appellant’s argument that the 

services supplied to the FTO in terms of the 

agreement should be subject to VAT at the zero 

rate, as the appellant did not supply or render the 

local services to the FTO or its customers.  The 

local services were rendered by the local supplier 

directly to the FTO or its customers, because XO 

had no direct relationship with the customers. 

The Court submitted that the difficulty with this 

argument was that it was not consistent with the 

facts of the case. In this regard, the Court noted 

that the accounting treatment followed the 

contractual obligations between the appellant and 

the FTO. 
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The Court asked three important questions to 

determine the applicability of the zero rating in 

terms of section 11(2)(l).   

The questions are: 

1. What services were supplied? 
2. To whom were the services supplied? 
3. Were the parties to whom the services were 

supplied residents of, or present in the 
Republic when such services were supplied?  

The takeaway 

Where services are supplied by a vendor to a non 

resident, but the services themselves are rendered 

in-country and the benefit is enjoyed in South 

Africa, then such services would not be zero-rated. 

The court also stated that the  argument by the 

appellant is unsustainable as, if followed, it would 

mean that notwithstanding the fact that the 

services  were consumed in South Africa and the 

appellant would have an input tax deduction in 

relation thereto, the fiscus would forego the 14% 

output tax levied on the supply of local services by 

the appellant.  

It is evident from the judgement that the 

contractual relationship between the parties and 

the accounting treatment of the transaction cannot 

be underestimated. The appeal was dismissed with 

costs.
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