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“Deemed disposals” are treaty disposals  

In the recent case of Commissioner for SARS v Tradehold Ltd (132/11) [2012] ZASCA 61 

the Supreme Court of Appeal confirmed that deemed disposals fall within the ambit of 

double taxation agreements (DTA). 

The SCA in the case of C:SARS vs Tradehold was 

required to determine whether SARS had the taxing 

rights to a deemed disposal that arises when a 

taxpayer changes its South African tax resident 

status, commonly referred to as the “exit charge”. The 

taxpayer contended that even though the exit charge 

applied, SARS had no rights to subject any capital 

gain to tax as in terms of the DTA, Luxembourg had 

the sole taxing rights. SARS contested this on the 

basis that the DTA only applied to actual disposals 

and not to deemed disposals under the domestic law. 

The SCA, agreeing with the taxpayer, held that a 

deemed disposal falls within the ambit of the DTA in 

the same way as an actual disposal. The court 

therefore concluded that SARS had no taxing rights 

to the deemed disposal on the basis that the sole 

taxing rights were allocated to Luxembourg in terms 

of the DTA. 

In reaction to the judgment National Treasury issued 

a media statement on 9 May 2012 indicating that they 

may potentially review the law to ensure that South 

Africa retains the taxing rights in these instances. 

For more information, please call any of the 

contacts below: 

Johannesburg  

Kyle Mandy 011-797-4977 

kyle.mandy@za.pwc.com 

Pretoria  

Gavin Beckwith 012-429-0235 

gavin.beckwith@za.pwc.com 

Cape Town  

Osman Mollagee 021-529-2061 

osman.mollagee@za.pwc.com 

Durban  

Jerry Maharaj 031- 271 2028 

jerry.maharaj@za.pwc.com  

Port Elizabeth  

Ian Olls 041-391-4474  
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East London  

Susan Minnie 043 707 9600 
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Bloemfontein  
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