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Permanent establishment – a South African
perspective

In cases where South Africa has concluded an
agreement with another country for the
avoidance of double taxation, a critical issue is
the circumstances under which the business
profits of a person who is a resident of that
country may be taxed in the Republic. The right
to tax is linked to whether the activities of that
person give rise to a permanent establishment
(PE). Where a permanent establishment is found
to have been created, South Africa may tax the
income attributable to that permanent
establishment.

Every double-taxation agreement

(DTA) contains an article in which 

the term “permanent

establishment” is defined. The

definition commences with a basic 

statement of principle:

For the purposes of this

Convention, the term “permanent

establishment” means a fixed

place of business through which

the business of an enterprise is

wholly or partly carried on.

The article then lists specific

inclusions for what constitutes a

PE (office, place of management,

factory, warehouse, etc.).

Depending on the agreement

between the negotiating parties,

two special circumstances where a 

PE will be found to arise may be

listed as part of the specific

inclusions or as a separate

sub-article. These circumstances

are construction or assembly

projects, and the provision of

services.

Finally, certain activities may be

regarded as not giving rise to a PE. 

These are listed separately. Even

though these activities may be

undertaken through a fixed place

of business, they are insufficient to 

justify a conclusion that there is a

PE.

Income Tax Case No
13276

In May 2015, the Tax Court in

Johannesburg gave judgment in a

matter in which the critical issue

was whether there was a PE. This

is the first judgment on PE in

South African reported law in

almost 40 years. 

Facts

The appellants were two entities

(limited liability companies or

LLCs), resident in the United

States (US), which were part of a

global advisory group specialising
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in the airline industry. The dispute 

in question related to a consulting

contract that the LLCs had with a

South African client.

In terms of the consulting

contract, the advisory services

were delivered in South Africa

(SA), at the client’s premises, over

a 16-month period (between

February 2007 and May 2008). In

total, 17 of the LLCs’ employees

worked on the project. Three

formed the core of the team and

were present in SA on a rotational

basis; the others were sent to SA

only as required. In carrying out

the consulting activities, the

physical “engine room” (as

described by one of the witnesses)

of the consulting work was the

client’s boardroom. The

consultants were generally based

in the boardroom and occasionally 

needed to work with the client’s

staff in other parts of the client’s

premises. The consultants did not

work in the boardroom after hours 

or on weekends.

The fees paid to the LLCs

consisted of fees paid during the

currency of the contracts in 2007

and 2008, plus a success fee that

was paid in 2009, after the impact

of the services on the client’s

performance could be identified

and quantified.

The South African Revenue

Service (SARS) considered that

the activities of the LLCs were

such that they had created a PE in

the Republic. SARS therefore

assessed the LLCs to be taxed on

their consulting income and

imposed additional tax equal to

200% of the amount assessed.

The LLCs had objected to the

assessment and additional tax.

The objection against the

additional tax was disallowed,

although the additional tax was

reduced to 100% of the tax

assessed. The LLCs appealed

against both the assessment to tax

and the additional tax.

The legal issues

The DTA between SA and the US

defines PE in Article 5. 

Article 5(1) contains the standard

description that a PE is a fixed

place of business through which

the business of an enterprise is

wholly or partly carried on.

Article 5(2) lists the specific

inclusions. For the most part,

these describe types of places or

structures. However, the list also

includes oil-drilling or exploration 

vessels (paragraph (i)), certain

construction or assembly projects

(paragraph (j)) and the

performance of services, including 

consultancy services (paragraph

(k)). The dispute related to the

special inclusion Article 5(2)(k),

Permanent establishment - a South African perspective
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which provides that the term

“permanent establishment”

includes especially:

[The] furnishing of services,

including consultancy services,

within a Contracting State by an

enterprise through employees or

other personnel engaged by the

enterprise for such purposes, but

only if activities of that nature

continue (for the same or a

connected project) within that

State for a period or periods

aggregating more than 183 days

in any twelve-month period

commencing or ending in the

taxable year concerned.

The LLCs argued that before the

special inclusion could be dealt

with it first had to be established

that there was a PE as described in 

Article 5(1). They argued that

there was not a PE as

contemplated in Article 5(1).

SARS argued that the existence of

a PE as contemplated in Article

5(1) was not required for the

special inclusion to be

enforceable. In any event, SARS

argued, there had indeed been a

PE as contemplated.

Application of the special 
inclusion

In his judgment, Vally

J considered the guidance

published by the Organisation for

Economic Development and

Co-operation (OECD) in its

Commentary on the Model Tax

Convention (“Commentary”). This 

Commentary indicated that for

inclusions to apply there still has

to be compliance with Article

5(1). This, the Judge found (at

paragraph [18] of the judgment):

…takes no account of the phrase

“includes especially”.

The question to be considered was 

whether the term “includes”

indicates an illustration or an

extension of Article 5(1). The

Commentary suggests that the

term is used in an illustrative

sense. However, Vally J pointed

out (at paragraph [26]) that it was 

well established that our courts

have recognised that the term

“includes” is sometimes employed

as an exhaustive list, but “as a

general rule, it is a term of

extension”. In other words, it

brings within the ambit of a term

circumstances that would

ordinarily not be regarded as

falling within its scope. After

reviewing the history of the use of

the term, Vally J concluded (at

paragraph [29]):

Thus, the word ‘include’ used in a

statute is often used to extend or

enlarge the meaning of a thing or

concept. It brings within the scope 

of the thing or concept others that

are not ordinarily or naturally

part of the thing or concept.

Moving then to consider whether

Article 5(2)(k) should be

interpreted as part of, or

separately from, Article 5(1),

Vally J considered that they

should be considered as separate

forms of PE. In this respect, he

referred (at paragraph [38]) to

the Technical Explanation given

by the Internal Revenue Service

(IRS) to the US Congress on the

application of the DTA, in which

the IRS explained:

As indicated in the OECD

Commentaries ..., a general

principle to be observed in

determining whether a

permanent establishment exists

(except with respect to the

furnishing of services under

subparagraph (k)) is that the

place of business must be “fixed”

Permanent establishment - a South African perspective
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established that there was a PE as described in Article 5(1). They argued that there
was not a PE as contemplated in Article 5(1).

SARS argued that the existence of a PE as contemplated in Article 5(1) was not
required for the special inclusion to be enforceable. In any event, SARS argued, there
had indeed been a PE as contemplated.
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in the sense that a particular

building or physical location is

used by the enterprise for the

conduct of its business. (Emphasis 

added)

Finding support in this

explanation by South Africa’s

treaty counterparty for the

interpretation that he had

suggested, Vally J concluded (at

paragraph [39]):

Thus, once the provisions of

article 5(2)(k) are met, there is no 

need to further examine whether

the provisions of article 5(1) have

also been met to determine

whether the existence of a

permanent establishment has

been proved.

Had Article 5(1) been
satisfied?

The judgment also considered

whether the requirement of

Article 5(1) had been met. That is, 

if the ruling on Article 5(2)(k) was 

incorrect, was there in any event a

PE under Article 5(1)?

In argument, the LLCs had

referred Vally J to a Canadian

decision The Queen v Dudney WA

(2000) DTC 6169, which

considered the question of

whether a US resident person

engaged to perform services for a

Canadian client of his principal

had created a PE in Canada. The

following facts were found by the

Canadian Federal Court of Appeal

(FCA):

The work was done on the

premises of PanCan in Calgary.

The Appellant was at first

provided with a small room from

which to work. After three

months, he was moved to a larger

room, which he shared with a

number of other consultants.

Later he was moved to another

room in a different building, also

occupied by PanCan. For the most 

part, the actual training, or

mentoring, of the PanCan

personnel took place in the offices 

of the people being trained, or in a 

conference room. Sometimes

there would be meetings or

consultations in the space

provided to the trainers. Their use 

of that space was strictly limited,

however. It was available to them

for the purpose of the contract

only.

Interpreting Article XIV of the

US–Canada DTA, the FCA held

that the facts did not support a

conclusion that Dudney had a

fixed base from which he

conducted his operations in

Canada. Thus, the FCA concluded:

Although Mr Dudney had access

to the offices of PanCan and he

had the right to use them, he

could do so only during PanCan’s

office hours and only for purpose

of performing services for PanCan 

that were required by his contract. 

He had no right to use PanCan’s

offices as a base for the operation

of his own business. He could not

and did not use PanCan’s offices

as his own.

Vally J was quick to point out that

while the Dudney judgment did

not affect his interpretation of the

application of Article 5(2)(k), he

found that it was relevant to the

assertion of whether Article 5(1)

was applicable. Applying the

decision to the facts before him,

the judge stated (at paragraph

[42]):

There is no doubt that the

appellant had a fixed base in the

boardroom of X. Throughout its

stay in South Africa it had a

presence in the boardroom of X

even though at times some of its

employees moved to other areas

of the X premises. This, it must be

remembered, is very different

from the factual situation in

Dudney, where Dudney, who was

a sole individual providing

services, moved from one area to

another. In our case, while some

employees moved from one area

to another the appellant was, at

all times, present in the

boardroom during the tenure of

the contract. It had exclusive use

of this space for the entire

duration of the contract. To put it

differently, it had at its disposal

constant access to the boardroom

during working hours. Access

during nonworking hours was

neither necessary nor requested.

This flows directly from the fact

that compliance with its

obligations in terms of the

contract required regular

intensive interaction with

employees of X, which, it goes

without saying, was most suitable

during normal working hours.

There can therefore be no doubt

that the appellant had established

“a fixed place of business” in South

Africa while carrying out its

obligations in terms of its contract 

with X.

The LLCs had therefore, on their

own interpretation, been found to

have established a PE in the

boardroom.

Additional tax

Vally J was unsympathetic to the

argument that the additional tax

of 100% was excessive. The LLCs

Permanent establishment - a South African perspective
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claimed that they did not realise that they

would be found liable for the tax and that

they had already been taxed on the income 

derived in their country of residence.

These arguments were considered

inadequate, Vally J holding (at paragraph

[55]):

The appellant unilaterally decided that it is 

not liable for taxation in South Africa and

did not bother to clarify the issue with

anyone, least of all the respondent. In this,

the appellant’s conduct falls short of what

is expected of a reasonable international

corporation operating on the scale it does.

The fact that it paid tax to the USA

authorities for the income or profits

generated in South Africa (in

circumstances where it held a permanent

establishment in South Africa) is of no

moment to the determination of the issues

in this case. That was a unilateral decision

that has no bearing on whether it was

liable to the respondent in terms of South

African law, which, of course, includes

giving effect to the DTA.

The takeaway

This matter was determined on the wording of a specific

sub-paragraph in an article in the DTA (Article 5(2)(k)).

This sub-paragraph is not generally found in the DTAs

that SA has concluded, although it is frequently found in

those concluded more recently.

Of greater general interest was the interpretation applied 

in relation to Article 5(1). The acceptance by Vally J of

the principles applied in the Canadian judgment in

Dudney is not inconsistent with the view expressed some

40 years earlier by Corbett JA in SIR v Dowling 37 SATC

249 (A) at 257, in which it was stated:

I incline to the opinion that, whatever the precise scope

of art 5(1), read with art 5(2), may be, it contemplates

the situation where, by reason of factors such as

occupation and control, the fixed place of business can

be said to be the taxpayer’s place of business …

The intention behind Article 5(1) is clear, and was

appropriately dealt with by Vally J. The mere presence of

person A, performing work at the premises of person B,

does not make B’s premises the place of business of A. For 

this to be so, A must exercise both occupation and control 

over the premises for the purposes of carrying on their

own business.

It is no secret that SARS considers that there has been

inadequate reporting of PE income by non-resident

entities. Thus, it may be expected that there will be a

surge in inquiries into the activities of non-residents (the

draft of a proposed reportable arrangement notice

relating to services by non-residents bears testimony to

this intent). 

Non-residents that have been engaged to perform

services in the Republic have a duty to acquaint

themselves with the applicable law and, where

appropriate, register for the payment of tax. Failure to do 

so may result in their incurring unwelcome liability for

tax, penalties and interest.

Permanent establishment - a South African perspective
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Supreme Court of Appeal unconvinced by van der
Merwe story

The Supreme Court of Appeal was approached to set

aside a preservation order that had been granted in

the Cape High Court. The appellant’s conduct in

prosecuting the appeal was dilatory and the Court

showed its displeasure.

Non-compliance with legal

processes and time limits in an

appeal came to the fore in the

recent litigation between SARS and 

Ms Candice-Jean van der Merwe. 

The latest judgment in this

litigious saga involved an

application by Ms van der Merwe

to the Supreme Court of Appeal

for condonation (a pardoning by

the court) of her failure to

timeously proceed with her appeal 

against a preservation order that

had earlier been granted in favour

of SARS by the Cape High Court in 

respect of certain of her assets. 

The tax debt owing by
Ms van der Merwe’s
father

Ms van der Merwe’s father, Gary

van der Merwe, had over a period

of years been associated with

certain commercial entities that

had fraudulently claimed VAT

refunds from SARS. He had been

assessed to pay tax in the amount

of some R66 million. He had not

objected to the assessments,

which had consequently become

final and conclusive. 

From this, it followed that if he

became possessed of funds or

assets at any time in the future,

SARS would be entitled to seize

them to pay his tax debt.

The background to SARS’s
claim against Ms van der
Merwe in relation to the tax

debt due by her father was as 
follows:

Since the age of 19, Ms van der

Merwe had been involved in

modelling, but her earnings from

2009 to 2012 in that regard were

modest. 

In 2013, Lady Luck had suddenly

smiled on her and funds of some

US$15 million had been remitted

from London to South Africa for

her benefit by a foreign

gentleman. At about the same

time she had also, courtesy of a

foreign benefactor, been given

two expensive motor vehicles

valued at over R2 million. 

SARS asserted that Ms van der

Merwe had received these funds

and assets for the benefit of her

father and on that basis had

persuaded the Cape High Court to

issue a provisional preservation

order in respect of those assets,

with a view to later proving that

they could be seized to pay her

father’s tax debt.

In seeking to persuade the Cape

High Court to set aside the

preservation order in respect of

her assets, Ms van der Merwe had

filed an affidavit explaining how

she had become the recipient of

the US$15 million and the two

motor vehicles. 

Ms van der Merwe recounted in

her affidavit that, from the age of

19 years, she had been a model

and had been invited to do

modelling work at a resort for the

super-rich in the Seychelles. There 

she had made the acquaintance of

certain people, and got on very

well with them, which she

attributed to her healthy lifestyle

and the fact that she had “a very

engaging personality”.

In conversation with these

wealthy people in the Seychelles

she had mentioned that an Audi

R8 was “her dream car”. After

returning to Cape Town, she was

involved in a motor accident in

which the car she was driving was

written off and she suffered a

sprained ankle. She also

mentioned this incident to them. 

A few days later she “was thrilled

to receive a phone call” from the

Audi dealership in Cape Town to

inform her that a new Audi R8,

paid for in cash and registered in

her name, was ready for her to

collect. A few months later, a

benefactor gave her a new Range

Rover, and two new cell phones

with unlimited international

roaming were couriered to her.
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On a separate occasion, when her

Seychelles friends had visited

Cape Town, she mentioned to

them that she would like to look

for a house in the upmarket

suburbs of Camps Bay, Clifton or

Fresnaye and “it was suggested to

me that I look for a house in one of 

those areas which I liked because I 

would receive funds to pay for it”. 

She later communicated to her

Seychelles friends that she had

seen a house that she liked which

carried a price tag of R110 million. 

Subsequently, the sum of US$15.3 

million (over R140 million) was

remitted to her by one of these

friends and, after “negotiations by

my father on my behalf”, she

bought the property and transfer

was passed to her.

SARS averred that these
assets really belonged to
her father

Not surprisingly, SARS took the

view that these valuable assets

that had fallen into Ms van der

Merwe’s lap in this unusual way

were in reality received and held

by her on behalf of her father and

could therefore be seized to pay

his tax debts. 

SARS had succeeded in persuading 

the Cape Town High Court to issue

a provisional preservation order in

terms of s 163 of the Tax

Administration Act 28 of 2011

against those assets to ensure that

they could not be disposed of and

would remain available for later

seizure and sale by SARS to pay Ms 

van der Merwe’s father’s tax debts

and those of certain of his associate 

entities, should the Tax Court later

so rule.

The circumstances
leading to the application

After negotiation between the

parties, a consent order was issued 

by the Cape High Court on

28 March 2014 granting Ms van

der Merwe leave to appeal against

the preservation order and

granting SARS leave to

cross-appeal to rectify defects in

the order. In terms of the Rules of

the Supreme Court of Appeal, Ms

van der Merwe should have filed a 

notice of appeal within one month 

of the date of the order that

granted her leave to appeal.

As no notice of appeal was filed,

SARS filed its notice of appeal on

21 May 2014. Communication

concerning the content of the

record to be filed on appeal

ensued in June and July of that

year between SARS’s attorney and 

Ms van der Merwe’s attorney. The

record was filed on 26 August 2014.

It was only on 29 August 2014

that Ms van der Merwe’s attorney

sought to obtain consent from

SARS for the late filing of a notice

of appeal. This request was

refused, and application was

made to the Supreme Court of

Appeal for condonation of the late

filing of the notice of appeal. This

application is the subject of the

judgment.

The decision

The application was supported by

an affidavit by Mr van der Merwe.

In this, he provided a series of

explanations which included the

appointment of new attorneys,

relocation of the attorneys’

practice, unfamiliarity of the

attorneys with the procedures, and

confusion over the identification of

who was appellant and who was

cross-appellant.

Ponnan JA made it clear (at

paragraph [11]) that condonation

of non-compliance with the rules

of court “is not to be had merely

for the asking”.

It was found that the affidavit did

not disclose exactly when the

various events specified in the

affidavit actually occurred. Ponnan

JA, at paragraph [15], was not

satisfied with the explanations:

This demonstrates an obvious lack 
of attention to matters that plainly 
called for an explanation and
evidences a failure to fully and
candidly enlighten the court, as
an applicant in a matter such as
this was obliged to do (Dengetenge 
Holdings (Pty) Ltd v Southern
Sphere Mining and Development
Company Ltd …). It follows that
the explanation proffered is
woefully inadequate and I thus
find it impossible to hold that the
delay in bringing this application
has been explained in a manner
which is even remotely
satisfactory.

In matters of application for

condonation, one of the issues

that may be considered is the

prospect of success. In this regard,

Ponnan JA held (at paragraph

[19]):

I have not dealt with the applicant’s
prospects of success on appeal
because, in my view, the

Not surprisingly, SARS took the view that these valuable assets that had fallen into Ms
van der Merwe’s lap in this unusual way were in reality received and held by her on
behalf of her father and could therefore be seized to pay his tax debts. 

Supreme Court of Appeal unconvinced by van der Merwe story
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circumstances of the present case are
such that we should refuse the
application for condonation
irrespective of the prospects of
success. This court has often said that
in cases of flagrant breaches of the
rules, especially where there is no
acceptable explanation therefor, the
indulgence of condonation may be
refused whatever the merits of the
appeal. This applies even where the
blame lies solely with the attorney.
Here the breaches of the rules are of
such a nature and the explanation
offered so unacceptable and wanting
that condonation ought not, in my
view, to be granted, irrespective of the
applicant’s prospects of success, which 
were in any event poor. (Footnotes
omitted)

The Court found the conduct of the

applicant and her father so

unacceptable that it granted an

order for costs against Ms van der

Merwe on the punitive

attorney-and-client scale.

A similar warning was
given in another matter

This was not the only case of

non-compliance that the Supreme

Court of Appeal considered in its most

recent session. In another tax-related

matter, Miles Plant Hire (Pty) Ltd v

Commissioner for the South African

Revenue Service [2015] ZASCA 98 (1

June 2015), the Court recited a litany

of failed compliance on the part of the

taxpayer and attempts by the

shareholder to circumvent the

processes instituted by SARS to

recover tax debts due to it.

The applicant again came before the

Court seeking condonation for the

late filing of a notice of appeal.

Meyer AJA, who delivered the

judgment of the Court, looked with

disfavour on the application, stating

(at paragraph [20]):

No acceptable explanation is given
why condonation was not applied

for without delay. Furthermore, no
attempt is even made to explain
Miles’ failure to seek the consent of
SARS to limit the record before the
voluminous record was lodged with
the registrar of this court or for its
failure to have prepared a core
bundle of documents. Matters that
called for an explanation have
simply not been explained and the
explanation that is proffered lacks
credence and is sorely wanting. 

The Court was mindful that SARS

had an interest in the finality of the

matter. The Court found that SARS

had started winding-up proceedings

because the company was unable to

pay its debts, and that this had never

been challenged by the company.

Further, it was undisputed that the

winding-up proceedings had already 

reached an advanced stage.

Therefore, Meyer AJA concluded

that the appeal would, in any event,

be academic and that it was

unnecessary for the Court to have to

go as far as hearing the appeal.

The decision of the Court is given in

paragraph [23]:

I need not deal with Miles’ prospects
of success on appeal in relation to
the interpretation of s 177 of the
TAA. The facts of this case show
flagrant breaches of the rules of this
court without any acceptable
explanation therefor. The
cumulative effect of these factors
coupled with SARS’ interest in the
finality of the court a quo’s judgment 
and the evident prejudice to SARS
and the body of creditors, is such
that condonation should be refused
irrespective of the prospects of
success on appeal.

In this instance, the shareholder who 

had masterminded the delaying

tactics was ordered to pay the costs

out of her own resources, on the

punitive attorney-and-client scale.

Comment

These decisions sound a

warning to persons who seek

to delay SARS’s rights of

recovery through litigation,

and where there is a lack of

urgency or respect for

procedure. Condonation of a

breach will be given due

consideration when the

applicant has sought to act

diligently to repair the breach 

and is candid with the Court

in explaining the

circumstances of the breach.

However, when a litigant

displays a flagrant disregard

for the procedures:

… to tolerate the type of

conduct encountered here

would be prejudicial to the

administration of justice, the

integrity of any appeal

process and to the

functioning of our highest

courts of appeal. (C:SARS v

Candice-Jean van der Merwe

[2015] ZASCA 86: paragraph 

[18])

Legal process is designed to

protect persons whose rights

are in need of protection.

Courts will look with

disfavour on persons who

seek to abuse the right of

access to justice. In these

cases, the taxpayers showed

scant regard for the

procedural rules, and they

paid a high price for doing so.

Supreme Court of Appeal unconvinced by van der Merwe story
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SARS Watch - 21 June to 20 July 2015

  Legislation

2 Jul Notice of Rule Amendment under section 21A of the Customs 

and Excise Act relating to special economic zones

Notice published in Government Gazette No. 38925

with commencement date to be on the date that the

regulations under the Special Economic Zones Act,

2014 come into effect.

2 Jul Notice of Tariff Amendment of certain items in order to

terminate anti-dumping duties on staple polyester fibre

Notice published in Government Gazette No. 38925

with commencement date of 27 May 2015.

2 Jul Notice of Tariff Amendment of certain items in order to create

a rebate provision for certain components used for the

manufacture of electricity meters

Notice published in Government Gazette No. 38925

with commencement date of 3 July 2015.

10 Jul Notice of incidences of non-compliance under section 210(2)

of the Tax Administration Act that are subject to a

fixed-amount penalty in accordance with sections 210(1) and

211

Notice published in Government Gazette No. 38983

with commencement date of 10 July 2015.

 Interpretation

26 Jun Interpretation Note 18 (issue 3) This IN was updated to accommodate changes in

legislation since the draft version, particularly

withholding tax on interest and the treatment of foreign

taxes paid on exempt income.

 Binding rulings

26 Jun Binding Private Ruling 195: Securities transfer tax exemption

where election has been made that section 42 will not apply

This BPR deals with the exemption from securities

transfer tax of a share transfer in terms of an

asset-for-share transaction under which the parties

have elected that the relief provided for under section

42 of the Act will not apply.

1 Jul Binding Private Ruling 196: Employees' Tax: Monthly pension 

benefits in respect of foreign services rendered

This BPR deals with whether or not a pension fund will

be liable to deduct employees' tax from the monthly

pension benefits payable to its retired members who are 

residents of South Africa in respect of services

rendered outside South Africa (foreign services).

1 Jul Binding Private Ruling 197: Exemption from donations tax

and net value of an estate

This BPR deals with the donations-tax consequences

arising from the onward or subsequent donation of

funds received by way of a donation from a foreign

source (foreign-sourced funds). In addition, it deals with

estate duty consequences should any of the

foreign-sourced funds be retained or used to acquire

"property", as defined in section 3(2) of the Estate Duty

Act, which is located and will remain outside South

Africa.

7 Jul Binding Private Ruling 198: Distribution of a debit loan

account in anticipation of deregistration of a company

This BPR deals with the distribution of a loan account,

which is the only asset of the Co-Applicant, a wholly

owned subsidiary of the Applicant. This distribution will

comprise a distribution of all of the Co-Applicant's

accumulated profits and a return of its share capital to

the Applicant in anticipation of the Co-Applicant's

deregistration.

20 Jul Binding Private Ruling 199: Exemption from income tax of

dividends received by virtue of restricted equity instruments

This BPR deals with whether the participation rights

held by beneficiaries of an incentive trust are restricted

equity instruments and, accordingly, whether the

dividends they will receive by virtue of those rights are

to be taxed as income or as dividends.
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SARS Watch - 21 June to 20 July 2015 (cont)

Case law

23 Jun Mark Lifman & Others The High Court ordered in favour of the Commissioner that

notification to a taxpayer that civil proceedings would be taken if

there was default in compliance with a settlement agreement was 

notice for the purpose of section 172 of the Tax Administration

Act of the Commissioner's intention to institute proceedings, and

separate notice after default was not required.

30 Jun TC-IT 13276 The Tax Court found that two US consulting firms had a

permanent establishment in South Africa. It further confirmed

100% penalty holding that they should have ascertained their tax

risks and acted appropriately when they commenced operations

in SA.

30 Jun Fastjet Holdings (Pty) Ltd The High Court found the importation of a consignment of

cigarettes to be illegal and denied a refund claim alleging that the 

consignment had been "irrevocably lost".

 SARS publications

22 Jun Business Requirements Specification on

Administration of Dividends Tax

The BRS was updated to include Oil and Gas profits. 

22 Jun Business Requirements Specification on IT3 data 

submission

The BRS was updated to include withholding tax on interest.

6 Jul Draft Rule Amendment in terms of sections 64

and 120 of the Customs and Excise Act

The Rule Amendment was published for comment that must be

submitted by no later than 20 July 2015.

PwC publications

26 Jun PwC Tax Alert - 2015 tax filing season Tax Alert that deals with the few key changes to the categories of 

persons required to furnish an income tax return for the 2015

year of assessment in terms of Government Notice No. 510

(published in the Gazette on 12 June 2015).

7 Jul PwC Tax Alert - SA court decision on SA

permanent establishment of US consulting firm

Tax Alert that deals with the recent Tax Court judgment on the

treaty concept of "permanent establishment". The court held in

May 2015 that a US advisory firm's extended presence in SA, to

deliver consulting services to an SA client, constituted a

permanent establishment.
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