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• CSARS v Brummeria Renaissance (Pty) Ltd – 1

Supreme Court of Appeal
rules the value of an interest-
free loan to be taxable
The recent decision of the Supreme Court of Appeal in CSARS v
Brummeria Renaissance (Pty) Ltd [2007] SCA 99 (RSA) will be one of
the landmark decisions in our tax jurisprudence, ranking in importance
with Lategan v CIR in 1926 and CIR v Peoples’ Stores (Walvis Bay) (Pty)
Ltd in 1990.

In the Brummeria case, the companies in 

question were developers of retirement

villages, as contemplated in the Housing

Development Schemes for Retired

Persons Act 65 of 1988. 

During the relevant tax years, they

entered into agreements with the

prospective occupants of units still to be

constructed in retirement villages. The

salient points of these agreements were

that –

· each company would obtain an

interest-free loan from the prospective

occupant of the unit in order to finance 

the construction of the unit by the

company;

· the prospective occupant was given

the right to occupy the unit for his or

her lifetime, and the company

remained the owner;

· the company undertook to repay the

loan to the occupant on cancellation of 

the agreement or on the occupant’s

death.

Thus, the interest-free loan was the quid

pro quo for the granting of the life right.

Such loans were utilised by the

companies solely to finance the

development of the units, and no part of

the loan was invested in income-earning

investments.

Benefit of the interest-free loan
included in developers’ gross
income

SARS assessed the companies on the

basis that their gross income included

the value of the companies’ right to use

the funds advanced to them as

interest-free loans. The value assigned to 
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Property developers who have been building retirement units and selling life rights on the
same basis as in the Brummeria case – which is a standard method in the industry – can
now expect that their tax returns for the past three years will be re-opened and revised
assessments issued to impose additional tax in terms of the SCA judgment. 

this right was determined by applying the

weighted average prime overdraft rate to

the weighted average amount of the

interest-free loans in a given year.

On appeal, the Johannesburg Tax Court

ruled that no “amount”, as contemplated

in the definition of gross income, had

been received by the companies, and

hence that nothing was to be included in

their gross income in respect of the

interest-free loans.

On further appeal, the Supreme Court of

Appeal overturned the judgment of the

Tax Court and ruled that the value of the

interest-free loan (and it was not in

dispute that the value was an amount

determined on the basis of the weighted

prime overdraft rate) must be included in

the companies’ gross income.

The SCA judgment flies in the
face of conventional wisdom

This judgment overturns the long-held

view of many or most tax experts that

(except for fringe benefits which are

brought into account in terms of

paragraph (i) of the definition of “gross

income” read with the Seventh Schedule

to the Income Tax Act 58 of 1962) a

non-monetary benefit – such as the use of 

an interest-free loan in the present case –

does not constitute an “amount” (as

contemplated in the definition of “gross

income” in section 1 of the Income Tax

Act) and therefore is not included in the

recipient’s gross income unless it is

capable of being converted into money,

by sale or otherwise, in which event the

sum to be included in gross income is the

monetary amount into which it could be

so converted.

The Supreme Court of Appeal
held that this view is incorrect 

The correct principle, said the court (see

the judgment at [15]) is that where a

receipt or accrual is in non-monetary

form, the primary question is whether it

has a money value and –

“the question whether such receipt or accrual

can be turned into money is but one of the ways

in which it can be determined whether or not this 

is the case; in other words, it does not follow

that if a receipt or accrual cannot be turned into

money, it has no money value.”

Moreover, said the court, it was irrelevant

that the loaned funds in the present case

had not been invested by the companies

so as to produce income. This said the

court (at [18]) was “beside the point”. Nor

was it relevant, said the court, that the

companies were obliged to use the loan

for the purpose of developing the

residential units. What the companies

were being taxed on was the benefit,

which consisted of the right to use the

loans without having to pay interest. 

Nor was it relevant, said the court, that the 

loan could not be transferred or ceded; if

a right has a money value, the fact that it

cannot be alienated does not negate such 

value.

The impact of the Brummeria
judgment

The first point to be made about this

judgment is that, whether or not one

believes it to be correct, its ratio decidendi 

is absolutely binding on all courts in the

Republic.

The full impact of the judgment remains to 

be seen. Certainly, it will make waves in

the property development industry, where

many developers are engaged in

developing retirement villages, as

envisaged in the Housing Development

Schemes for Retired Persons Act 65 of

1988, on the same interest-free loan basis 

as was used by the Brummeria companies.

The additional tax, arising from the

taxability of the interest-free loans and to

be borne by the developers will,

henceforth, inevitably be factored into the

selling price of life-right units, which will

put upward pressure on these prices and

put further financial strain on retirees.

Property developers who have been

building retirement units and selling life

rights on the same basis as in the

Brummeria case – which is a standard

method in the industry – can now expect

that their tax returns for the past three

years will be re-opened and revised

assessments issued to impose additional

tax in terms of the SCA judgment. 

If a property developer did not fully

disclose the interest-free loans in his past

tax return, then the assessments can be
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re-opened and revised assessments

issued, without any time limitation, for

every year in which there was such

non-disclosure.

Will all interest-free loans now
give rise to a tax liability?

Will all interest-free loans give rise to a

taxable benefit in the hands of the

borrower? In particular, will this be the

case where a founder makes an

interest-free loan to the family trust?

The Brummeria judgment does not lay

down a blanket rule that an interest-free 

loan is always a taxable benefit in the

hands of a borrower.

It is also important to bear in mind that, in

the Brummeria case, the taxpayer’s legal

team did not include in the grounds of

appeal, a contention that the benefit of

the interest-free loan was of a capital

nature. 

The law requires that there be included

in the income of a resident “the total

amount, in cash or otherwise, received

by or accrued to or in favour of such

resident … excluding receipts or

accruals of a capital nature”. Now that

the SCA has ruled that the benefit of an

interest-free loan is an “amount received

or accrued”, it would appear possible to

escape liability only if the benefit is an

amount of a capital nature.

Granted, on the facts of the case, this

would have been difficult to argue, but 

to surrender such an issue without a

fight is unusual. In its judgment (at

[10]) the Supreme Court of Appeal

said that, because it was not stated

as one of the grounds of appeal, the

taxpayer had forfeited the right to argue 

the point.

Some commentators have suggested

that an interest-free loan will not give

rise to a taxable accrual if it was given

without a quid pro quo.

It is submitted that the presence or

absence of a quid pro quo for the loan

is not the critical issue. What is decisive 

is whether the benefit in question is of a 

revenue or of a capital nature. It must

be remembered that what is in issue is

not the loan of money as such, but the

value of the right to have the use of the

money without paying interest. If this

right is obtained in the context of a

trade or scheme of profit-making, then

(it is submitted) it will be of a revenue

nature and must be included in gross

income.

The decision also begs the question of

what the effect of an interest-free loan

will be. Assume a company carrying on

a trade receives an interest-free loan

from a shareholder. If this is regarded

as a receipt or accrual not of a capital

nature, it will be liable to tax on the

benefit. At the same time, because it

has not incurred interest on the loan, it

will derive a greater taxable income

than would have been the case if the

loan were interest bearing. Applying the

Brummeria principle to the interest-free

loan in such a circumstance will, in

effect, tax the benefit twice – once as

enhanced taxable income and again as

an amount received or accrued to the

borrower. With respect to the SCA, the

Court could surely not have intended

such an absurd result. In the

circumstances it is unfortunate that the

judgment does not recognise that it

might have been necessary to admit of

limitation to the principle it expounded.

For this reason, it is considered that a

distinction should be drawn between

interest-free loans, where the benefit is,

in effect, a form of remuneration for

goods or services or other benefits

supplied by the borrower to the lender,

and interest-free loans where there is no 

such supply.

If the founder of a family trust, which

did not carry on any trade or

profit-making scheme, were to give the

trust an interest-free loan in the course

of family dealing, the benefit would not

(it is submitted) be taxable in the hands

of the trust.

... a distinction should be
drawn between interest-
free loans, where the
benefit is a form of
remuneration for goods or 
services supplied by the
borrower to the lender,
and interest-free loans
where there is no such
supply.
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Where the Commissioner is of the view

that the amount of income that has been

assessed is less than the amount that

should have been assessed, the

Commissioner may issue a revised

assessment. However, the

Commissioner may not issue a revised

assessment after the expiration of three

years from the date of the assessment

for the year of assessment in question

unless he is satisfied that the reason for

his being unable to assess the amount

was due to fraud, misrepresentation or

non-disclosure of a material fact.

In this matter, here had been no fraud,

misrepresentation or non-disclosure on

the taxpayer’s part. The Commissioner

had issued original assessments for the

relevant years of assessment in March

2000.  In March 2002, following objection 

by the taxpayer, he issued revised

assessments. Subsequently, in July

2004, following objection by the taxpayer 

to the revised assessments, he raised

further revised assessments.  

The taxpayer argued that, since a period

of three years had elapsed between the

issue of the original assessment and the

issue of the further revised assessments,

the Commissioner was precluded from

raising the further revised assessments.  

The Commissioner countered, asserting

that only two years had elapsed since

the revised assessments, and that the

period of prescription started afresh from 

the date of issue of those assessments,

and therefore his right to issue the

further revised assessments had not

prescribed.

The decision revolved around

balancing two public interests, namely,

that the Commissioner should collect

the taxes that are due, and that

disputes should have finality, and it

would be unfair to the honest taxpayer

if the Commissioner could change the

basis for assessing the taxpayer

indefinitely until he achieved his desired 

result.  

The section that establishes the

Commissioner’s right to issue revised

assessments achieves balance in the

following manner:

“… it allows the Commissioner three years to

collect the tax, which the legislature regarded 

as a fair period of time: but it does not

protect a taxpayer guilty of fraud,

misrepresentation or non-disclosure.”

The Court therefore held that the

Commissioner was precluded from

raising the further revised assessments.

The decision therefore establishes 
an important principle: 

Where there is full disclosure,
prescription runs from the date of 
issue of the original assessment
and is not interrupted or restarted 
by the issue of a revised
assessment.

The decision in CSARS v

Brummeria Renaissance (Pty) Ltd,

was not entirely disadvantageous

to taxpayers. A second issue was

decided by the Supreme Court of

Appeal, which laid down firm

guidance on the running of

statutory prescription in terms of

the Income Tax Act.

CSARS v Brummeria Renaissance (Pty) Ltd – 2

SCA limits SARS’s right to pursue honest
taxpayers

It would be unfair to the honest
taxpayer if the Commissioner
could change the basis for
assessing the taxpayer indefinitely 
until he achieved his desired
result.  
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Conventional wisdom is that if a
decision of the Tax Court involved
an appeal against the exercise of a
discretionary power by the
Commissioner, granted to the latter 
in terms of tax legislation, the High
Court will interfere with the Tax
Court’s decision only if the latter
did not bring an unbiased judgment 
to bear on the question or did not
act for substantial reasons or
exercised its decision capriciously
or upon a wrong principle. (See ex
parte Neethling 1951 (4) SA 331 (A)
at 335.) 

Discretionary decisions fall into 
two categories

However, this principle, which places

constraints on the powers of an

appellate court, applies only where the

discretionary power, which is the subject 

of the appeal, involved a discretion in

the narrow or strict sense. 

The Supreme Court of Appeal has held

(see Media Workers Assoc of SA v Press 

Corporation of SA (‘Perskor’) 1992 (4) SA 

791 (A), 796H–I and 800E-G, cited with

approval and applied in MTN Service

Provider (Pty) Ltd v Afro Call (Pty) Ltd

[2007] SCA 97 (RSA) at [10]) that there

are two categories of “discretion”,

namely a discretion in the narrow or

strict sense and a discretion in the broad 

or loose sense. 

The former entails making a choice

between different but equally admissible 

alternatives. Where the court of first

instance is vested with a discretion of

this kind, its decision is unassailable as

long as it was judicially made on the

basis of the correct facts and legal

principles – even if the appellate court

believes the decision to have been

wrong on the merits. (See Giddey NO v

JC Barnard & Partners 2007 (2) BCLR

125 (CC) at [22].) These are sometimes

called the Giddey principles.

A discretion of the latter kind connotes a 

mandate to have regard to a number of

disparate and incommensurable features 

in arriving at a conclusion. (See MTN

Service Provider (Pty) Ltd v Afro Call

(Pty) Ltd [2007] SCA 97 (RSA) at [10].)

Challenging a discretionary decision by
the Commissioner

The Giddey principles
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In brief, therefore, where a discretionary

decision falls into the former category,

an appellate court’s power to interfere is 

constrained. But where the discretionary 

decision of the lower court fell into the

latter category “a wider scope … existed 

for the matter to be reconsidered [by the 

appellate court] on the merits”. (Ibid at [11].)

An appellate court can
substitute its own decision
where the discretion exercised
by the court a quo was of the
broad category

In MTN Service Provider (Pty) Ltd v Afro

Call (Pty) Ltd (supra) the Supreme Court

of Appeal held that the discretionary

power given to a court in terms of

section 13 of the Companies Act 1973

not to require a plaintiff company to give 

security for the legal costs of a

defendant involved a discretion in the

strict or narrow sense. 

Consequently, the Supreme Court of

Appeal was constrained in its power to

set aside that decision and substitute its

own. 

Nonetheless, on the facts of this case,

the Supreme Court of Appeal held that

the decision of the High Court was

undercut by a fallacy of reasoning, a

fundamental misdirection, the drawing of 

an unjustified inference, and that the

court had taken irrelevant considerations 

into account, 

Consequently, the Supreme Court of

Appeal, despite being constrained by

the Giddey principles, had sufficient

grounds to set aside the decision of the

High Court and substitute its own

decision, which it then proceeded to do.

Challenging the discretionary
decisions of the Commissioner 
for SARS

The above principles do not apply where 

a taxpayer objects to an exercise by the

Commissioner of a discretionary power

under tax legislation where that decision

is subject to objection and appeal and

the taxpayer takes the matter on appeal

to the Tax Court. This is because the

Tax Court is not, strictly speaking, a

court of appeal, merely a court of

review. (See Rand Ropes (Pty) Ltd v CIR

1944 AD 142, 13 SATC 1.)

In ITC 1295 ((1983) 42 SATC 19)

Friedman J held that if the

Commissioner had exercised his

discretion bona fide the Tax Court would 

interfere only if there had been an

unreasonable exercise of that discretion. 

In CIR v Da Costa 1986 (3) SA 768 (A) at

774) the Appellate Division held that this

was wrong, and that, since the Tax

Court is not a court of appeal in the

ordinary sense but a court of revision, it

followed that “in cases involving the

exercise of a discretion by the

Commissioner, which is taken to the

Special Court on appeal, it is called on

to exercise its own original discretion”

and that the views expressed by

Friedman J were not well founded.

However, if the exercise of the

discretionary power goes on further

appeal to the High Court and beyond,

the Giddey principles will (it is

submitted) apply, and it will be

necessary for the appellate court to

determine whether the discretion in

question (exercised by the

Commissioner or substituted by the Tax

Court) falls into the strict category or the

broad category. 

And on this point will turn the question

of the powers of the appellate court to

set aside that decision and substitute its

own.
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Full disclosure of 2006 taxable
income or a reasonable
estimate

The Amnesty Act required applicants for

amnesty to make full disclosure of their

taxable income for the 2006 tax year.

Applicants were also required to submit

a tax return for the 2006 tax year if they

had not already done so, in which similar 

full disclosure had to be made.

However, the Amnesty Act also said that 

“if it is not possible” for an applicant to

provide the precise amount of their

income and tax-deductible expenditure

for 2006, then a “reasonable estimate”

had to be given.

Hence, in terms of the Act, an applicant

for amnesty was allowed to give an

estimate of such income only if it was

“not possible” to give the exact amount. 

It remains to be seen how tolerant the

tax amnesty unit will be of amnesty

applications which submit suspiciously

low estimates of the 2006 taxable

income. What action will SARS take if it

does not find the estimate to be credible 

– will the applicant for amnesty be given

a chance to substantiate the figures, or

amend them, or will SARS simply reject

the application?

A court is likely to say that if the

applicant could have ascertained the

exact figure, then he or she is not

permitted to give an estimate. 

Persons who have applied for amnesty

should, therefore, not assume that SARS 

will meekly accept estimates of their

2006 taxable income in their amnesty

application, and should face up to the

possibility that SARS may argue that it

was, in fact, “possible” for them to give

the exact amount, and that the

application for amnesty must therefore

be rejected.

Failure to apply for the full
range of amnesty relief

The apparent simplicity of the amnesty

process may have been dangerously

deceptive, not so much because people

may have applied for amnesty when they 

were not entitled to it (in which event

their application will simply be turned

down), but that people may inadvertently 

not have applied for the full range of the

amnesty relief to which they were

entitled.

For example, a person may have ticked

the box on the application form

indicating that they were applying for

amnesty for income tax, but may not

have realised that they should also tick

the box for VAT. In which event, they will 

(it seems) not be considered for amnesty 

in regard to their VAT transgressions

even if they would have qualified for

such amnesty.

Another likely error is that a lay person

may correctly conclude that their

business does not qualify for amnesty,

An anxious wait for applicants for the
Small Business Tax Amnesty

Many taxpayers around the
country are waiting anxiously to
hear whether their application for
amnesty under the Small Business
Tax Amnesty Act has been
approved. 

Although SARS has no discretion
to refuse amnesty to an applicant
who qualifies for amnesty, the
amnesty legislation did impose
specific requirements. Applicants
who failed to meet those
requirements are not eligible for
amnesty.
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but not realise that the business would

qualify for the more limited (but still

valuable) waiver of additional tax, interest

and penalties under the ministerial

regulations issued in terms of the Small

Business Tax Amnesty Act, and may

have failed to apply for such a waiver. 

Does amnesty extend to the
personal liability of a director
for the tax debts of the small
business?

Companies and close corporations

should not assume that amnesty for the

corporate entity automatically lets its

managers and directors off the hook if,

in terms of tax or other legislation or the

common law, they could be held

personally liable for its tax debts.

The question therefore arises – If a

company or cc has applied for and been 

granted amnesty under the Small

Business Tax Amnesty Act, can SARS

nonetheless hold its directors or

managers personally liable for the tax

debt?

There are provisions under the

Companies Act and the Close

Corporations Act, and also common law

principles, in terms of which the

directors or managers of an

incorporated business can be held

personally liable for its debts, including

tax debts. 

These include the fraudulent and

reckless trading provisions in section

424 of the Companies Act, 1973 and in

section 64 of the Close Corporations

Act, 1984. Also significant is section

48(9) of the VAT Act which says that,

where a VAT vendor is a company, every 

member, shareholder or director who

controls or is regularly involved in the

management of the company’s overall

financial affairs is personally liable for

the tax, additional tax, penalty or interest 

for which the company is liable.

Arguably, there is nothing to stop SARS

from granting amnesty to a company or

close corporation in respect of its tax

liabilities, and then trying to claim the tax 

from the directors or managers on the

basis that, at common law or under

statute, they are personally liable for the

corporate entity’s debts, and that they

have not been granted amnesty in their

personal capacities. 

It should be borne in mind that an

amnesty does not extinguish the tax

liability; it merely makes it unenforceable 

against the particular person to whom

amnesty was granted.

This raises the further question: when a

company or close corporation applied

for the small business tax amnesty,

should its directors and managers

simultaneously have applied, in their

personal capacity, for amnesty against

their being held personally liable for the

company’s or cc’s tax? 

The answer seems to be that they would 

not qualify for amnesty in relation to the

income tax liabilities of their company or 

close corporation. 

This is because the Amnesty Act

provides in section 8 that where

amnesty is granted, the applicant will

not be liable for the payment of income

tax in respect of an amount derived by

the applicant from the carrying on of any 

business. 

SARS may argue that amnesty from

income tax liability can only be given in

relation to such income which was

derived by the applicant and, in this

situation, the income which gave rise to

the tax liability was not derived by the

applicant director or manager, but by

the company or close corporation. 

SARS may also argue that a director or

manager is not “carrying on business” in 

his or her own right, and on this ground,

too, cannot qualify for amnesty in

respect of his or her personal income tax 

liability.

However, because of the different

wording of section 8(5)(c) in relation to

amnesty for VAT, it may be possible for

a manager of a company or close

corporation to qualify for amnesty

against being held personally liable for

the company’s or cc’s VAT in terms of

section 48(9) of the VAT Act.

Amnesty for a corporate entity does not
automatically let its managers and directors
off the hook if, in terms of tax or other
legislation, they could be held personally liable
for its tax debts.
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Inheritance tax and capital gains tax
reform in the United Kingdom

Inheritance tax

Prior to this year’s budget, Britain’s prime 

minister, Gordon Brown, was on record

as saying that inheritance tax (IHT) had to

be addressed in the United Kingdom,

because parents’ being able to leave their 

homes to their children “is a big issue in

our society”.

The UK budgetary reforms announced in

October this year will see the inheritance

tax threshold for couples doubled to

£600 000, with a further increase to

£700 000 by 2010. 

Critics have said that the concession is an 

illusion because couples can already

effectively double their existing individual

£350 000 allowance with professional tax

advice, and those who do will receive no

extra benefit from the new dispensation. .

Currently, death duty in the UK is levied at 

40 per cent on estates over £300 000.

The new measures will allow a husband

or wife’s £300 000 allowance to be

transferred to the survivor on the death of 

the first-dying. When the second partner

dies, the allowances are added together

to make the first £600 000 of the estate

free of inheritance tax. This will also apply 

to same-sex partners in civil partnerships, 

but not to cohabiting couples. The

legislative change is to be backdated, so

as to be available to those who have

already lost their partners.

The Chancellor said house prices and

inflation will be taken into account when

setting future thresholds. 

Critics have said these changes will make 

little difference to many families, because

a significant number of people already

arrange their wills to split ownership of

their home, effectively doubling their

inheritance tax threshold. They will,

however, no longer have to pay up to

£2 000 in professional fees to achieve

this. 
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Will South Africa follow suit with
estate duty and capital gains tax
relief?

One of the motivations for increasing the inheritance

tax threshold in the UK was the sharp rise in the value 

of houses in the past several years.

South Africa, too, has seen a marked escalation in

property values in the past five years, and – at least

for the middle and professional classes – estate duty

is becoming a significant tax issue.

Gordon Brown’s observation that, in the United

Kingdom, parents’ being able to leave their homes to

their children is a big issue is no less true in South

Africa for those who are fortunate enough to own

their homes. 

But the economic and political landscape in South

Africa is very different to that of the United Kingdom.

South Africa has a startlingly small number of

individual and corporate taxpayers relative to the total 

population. A large proportion of the populace need

financial support by way of social security benefits,

and this has to be funded from tax collections. The

upward adjustment of tax thresholds reduces such

collections.

Politically, estate duty relief is unlikely to be the

vote-catcher in this country that it is in the United

Kingdom.

Many commentators expect that estate duty in the

future South Africa will experience significant fiscal

drag in which increases to the tax threshold lag

behind rising inflation and property prices.

However, as in the United Kingdom, estate duty in

South Africa can be avoided or reduced by astute tax 

planning. This has a regressive impact on the tax

system in that the wealthy have the knowledge and

the resources to minimise the impact of estate duty,

and it is the middle classes who do not realise until it

is too late that their estate will be above the tax

threshold.

Capital gains tax

Capital gains tax in the UK is to be fixed at a single rate, namely 

18%. The primary target of this measure is private equity firms,

but it will also impact adversely on small companies and

entrepreneurs, and it has been described as a stealth tax on

small business.

The change will benefit buy-to-let property owners, owners of

rented properties, and individuals who invest in the stock market. 

High-rate taxpayers pay 40 per cent capital gains tax if they sell

such investments after less than three years – or 24 per cent after 

ten years – but as from next year they will pay the new flat rate. 

So-called taper relief is to be abolished in relation to capital

gains tax. Hitherto, such relief has allowed private equity firms

to pay as little as 10 per cent tax on the bulk of their profits.

However, the new measures are not specific to private equity,

as many had been expecting, and the new 18 per cent tax rate

will be applicable across the board.

Currently, taxpayers on high marginal rates who sell a property

that is not their main residence or who sell shares in companies

listed on the main stock market and make a profit of more than

£9 200 pay as much as 40 per cent tax on their profits if they

sell within three years. After ten years, the effective rate of tax

falls to 24 per cent. They will now pay the 18 per cent flat rate. 

Commentators have said that this is the biggest change to

capital gains tax since Gordon Brown instituted taper relief a

decade ago.

Taper relief was introduced by Brown in one of his first acts as

Chancellor as a way of encouraging enterprise. It emerged

earlier this year that private equity firms – which buy companies

using huge amounts of debt – were exploiting those rules to pay 

minuscule tax on the “carried interest”, or profits, that they

made on their investments. 

Small businesses will be the losers under the new tax regime.

Entrepreneurs who expected to pay 10 per cent on the

business they had built up will now pay 18 per cent. 

The 18 per cent tax rate means that capital gains tax in Britain

will be higher than in France, Italy or the USA. Critics have said

that the British private equity industry is the core factor in

maintaining London as the world’s financial capital, and that the 

rise in the effective rate payable by investors is regrettable. The

measure is also expected to put more pressure on the private

equity industry which is already suffering in the credit squeeze. 

The other side of the argument is that it is fair for all businesses

to be treated equally, and that there is nothing inherently

different about private equity that would justify special

treatment.
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The classification of imported items for
duty
The duty (if any) payable in terms of 
the Customs and Excise Act 91 of
1964 turns on the customs tariff
that is applicable to the imported
goods in question, and this
depends on the heading in the
Schedule to the Act under which
they fall.

In CSARS v Baking Tin (Pty) Ltd [2007]

SCA 100 (RSA) the issue was whether

certain aluminium containers imported by

the taxpayer from Hong Kong were not

dutiable, because they were consumables.

The wider interest of the decision lies in

the principles of interpretation which

determine such classification.

Those principles were laid down in

International Business Machines SA (Pty)

Ltd v Commissioner for Customs and

Excise 1985 (4) SA 852 (A); 47 SATC 261

where Nicholas JA said that such

classification is a three-stage process, namely –

· ascertain the meaning of the words used in the headings

which may be relevant to the classification of the goods;

· consideration of the nature and characteristics of those

goods;

· selection of the heading which is most appropriate to those

goods.

In the present case, the court said (see the judgment at [11])

that it is well established that the intention of the manufacturer 

or importer of the goods does not

determine the appropriate classification

for duty under the Customs and Excise

Act. Hence, the purpose for which they

are manufactured is not a criterion to be

taken into account. 

Objective characteristics not
subjective intent

The court said that, as was laid down in

Commissioner, SARS v Komatsu

Southern Africa (Pty) Ltd (2006) 69 SATC 

9, the decisive criterion for the customs

classification of goods is their objective

characteristics and properties, as

determined at the time when they are

presented for customs clearance. The

subjective intention of the designer or

what the importer does with the goods

after importation are, generally, irrelevant 

considerations.

Thus, said the court (at [14]) the use to

which the goods may be put does not provide the

characterisation; it is their objective characteristics that is

determinative.

Thus, in the present case, the fact that the aluminium

containers in question may have been regarded by the

importer as disposable did not make them disposable by

nature. The objective characteristics of the goods did not

preclude their being re-used, rather than used on a one-off

basis and then discarded. Consequently, they could not be

classified as consumable and hence non-dutiable.


