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Refereeing the patient game

Regulating for universal healthcare coverage in South Africa

How fundamental changes to healthcare
regulation can potentially impact market players

South Africa is characterised by a twotiered healthcare system, comprising the
public sector, which serves approximately
84% of the population, and the smaller,
but profitable, private sector, serving
approximately 16% of the population. In
2018, total healthcare expenditure was
valued at R445.5bn, a 7.5% increase from
2017. This equates to about 9% of GDP,
which exceeds World Health Organisation
(WHO) recommendation of 5% of GDP for
similar countries.1

To create favourable
conditions for universal
healthcare implementation,
South Africa’s healthcare
industry is seeing some
significant changes being
made to its current regulatory
framework.

Despite high healthcare expenditure, health
outcomes in the private and public sector
have not improved as expected. This is
largely attributable to the variance in public
and private sector resources and quality of
care provided.2 As a result, government is in
the process of implementing the National
Health Insurance (NHI) as a means of
achieving universal healthcare coverage
(UHC).
The WHO’s definition of UHC is the effective
access of all people to required health
services that are of sufficient quality and do
not expose the user to financial hardship.
Not only does UHC positively impact health
outcomes but it also has the ability to reduce
inequality and stimulate economic growth
through increased productivity. However,
the attainment of UHC is not without its
challenges and requires sufficient time,
appropriate policies and political will.3
To create favourable conditions for UHC
implementation, South Africa’s healthcare
industry is seeing some significant
changes being made to its current
regulatory framework. With the NHI
fund imminent, significant amendments
proposed to the Medical Schemes Act and
the recent publication of findings and
recommendations by the Competition
Commission’s Inquiry into the Health
Market, it is safe to say the healthcare
industry is on the cusp of a fundamental and
long-anticipated change.

1. BMI Research, Industry Forecast Healthcare Market - South Africa
- Q3 2018, 11 Jun 2018
2. BMI Research, Market Overview
- South Africa - Q3 2018, 11 Jun
2018
3. OECD, Universal Health Coverage
and Health Outcomes, 22 Jul 2016

Despite exact details and implementation
effects currently being unclear and
uncertain, it is useful to understand the
rationale for each of the legal instruments,
what they aim to achieve, how they interact
and where private-sector stakeholders
(including payers, providers and suppliers)
need to proactively adapt to support and
complement UHC realisation.

NHI – A means to a universal
healthcare end?
In August 2011, the National Department
of Health released the National Health
Insurance green paper. The aim of NHI is
to ensure that every citizen has access to
appropriate, efficient and quality health
services.
In the green paper, the National Department
of Health proposed four interventions:
• A complete transformation of healthcare
service provision and delivery;
• The total overhaul of the healthcare
system;
• The radical change of administration and
management; and
• The provision of a comprehensive package
of care underpinned by a reengineered
primary healthcare system.
The White Paper on National Health
Insurance published in December 2015,
entitled ‘Towards universal health coverage’,
sets as the overarching goal of NHI the
achievement of universal health coverage
for all South Africans. The NHI is the
mechanism to achieve the government’s
objective to provide access to quality
healthcare to all South Africans as set out
in the National Development Plan. The
White Paper follows the World Health
Organisation’s understanding of universal
health coverage, which encompasses these
dimensions:
• Population coverage (who is covered?);
• Services coverage (what is covered?); and
• Cost coverage (what proportion of the cost
is covered?).

South Africa’s road to universal healthcare coverage
NHI pilot districts
were established

2011

NHI Green paper
released

Ideal Clinic
programme begins

2012

2013

NHI rapid
assessments
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Jul 2013

MomConnect, an
NDoH mHealth
initiative, launched

2013/14

GPs engaged on
NHI contracting

2014

NHI White Paper
published

Feb 2014

Implementation
of Central
Chronic Medicine
Dispensing and
Distribution begins

Dec 2015

Updated NHI White
Paper published

2016

Health Stock
Visibility System
(SVS) is helping
health facilities
prevent stock outs
of medicines

Jun 2017

2018

NHI Bill published

Following the legislative process, the National Health Insurance Bill
(NHI Bill) was published by the National Department of Health in June
2018 for public comment. The primary aim of the NHI Bill is to set
out how the provision of mandatory prepayment healthcare services
(a process in which all citizens will contribute to and benefit from a
mandatory National Health Insurance fund) will be executed to give
effect to section 27 of the Constitution. Section 27 of the Constitution
provides every citizen with right to healthcare services [section 27(1)]
and for government to ensure the progressive realisation of that right
[section 27(2)].
The National Health Insurance fund (the fund) proposed by the NHI Bill
will actively purchase healthcare services from those hospitals, doctors
and suppliers who are certified and accredited with the Office of Health
Standards Compliance (OHSC), established by the National Health
Amendment Act of 2013.
South African citizens will be the main beneficiaries of the fund,
however, refugees and asylum seekers may also access healthcare in
certain circumstances. A health establishment (hospital) will have
to register users and maintain the register on behalf of the fund. In
addition, according to section 9(o) of the Bill, a user may purchase
complementary health service benefits from medical schemes in terms
of the Medical Schemes Act (MSA).
It is critical that patients access healthcare in the appropriate facility
and setting under the NHI system. Not adhering to referral pathways
may lead to a claim not being paid or additional unnecessary referrals.
The NHI system will therefore enforce the use of primary healthcare
utilisation as a first port of call and ultimate gateway to secondary and
tertiary care.
Regarding governance of the NHI fund, the board will be appointed by
Cabinet and the CEO appointed by the Minister of Health after receiving
recommendations from the fund’s board.

The NHI will be funded partly
by money appropriated by
Parliament. Medium-term
budget for NHI includes:

2018/19

R700mn

2019/20

R1.4bn

2020/21

R2.1bn
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Payment to specialists and hospitals must be all-inclusive and will be
based on the performance of the service provided. This allows the fund
to consider alternative reimbursement models that incentivise better
health outcomes and quality of care. Risk-based capitation, diagnostic
related groupings (DRGs) as well as fee-for-service payment models
will be used in different settings based on the services provided and the
incentive mechanisms for such services.
Sources of income of the fund include money appropriated by
Parliament, interest or return on an investment made by the NHI fund,
any request or donation received by the fund, movable or immovable
property purchased or otherwise acquired by the fund and any other
money to which the fund may become legally entitled.
In his 2018 Budget, then Finance Minister, Malusi Gigaba allocated
an additional R4.2 billion to the NHI in the medium term. (1–3 years)
This is to be funded through amendments to the medical expenses
tax subsidy. This amount comprises R700mn in 2018/19, R1.4bn in
2019/20 and R2.1bn in 2020/21. The health budget, which currently
accounts for 13.9% of total government spending, is expected to
increase at the average annual rate of 7.8 % over this period.4

4. Hlabangane, S. “Government Continues on Path to NHI with R4.2 Billion Injection.”
eHealthNews. February 23, 2018. Available at: http://ehealthnews.co.za/governmentcontinues-path-nhi-r4-2-billion-injection/

Medical Schemes Amendment Bill –
shaping public narrative around the recent proposals
Public discourse around the Medical Schemes Amendment Bill reveals a range of perceptions and misconceptions regarding
the proposed changes to the MSA. It is important to analyse the content of the bill and what the precise meaning and
implication of the changes are:

1.

Public statements

What the MSA Bill says

The Bill heralds the ‘end of co-payments’

The MSA Bill does not do away with co-payments, but the
Council for Medical Schemes (CMS) is provided with the
authority to regulate co-payments. At present, it is difficult to
say how this will be regulated by the CMS.
However, the current process of reviewing scheme rules
annually would probably allow for greater scrutiny in terms
of co-payment applications and standardisation across the
industry.

2.

The Bill promises the ‘end of brokers’

Brokers are still defined and regulated in the MSA Bill, but
the amount that brokers will receive appears to be better
defined and increased scrutiny of these charges will be the
responsibility of the CMS.

3.

The Bill will lead to the ‘abolishment of prescribed
minimum benefits (PMBs)’

The section mandating PMBs will not be amended or
repealed by the Bill, therefore it is likely that PMBs will still be
mandated by legislation.
However, the nature and extent of PMBs will be revised to be
in line with the NHI benefit package and the complementary
services allowed to be covered by medical schemes.

4.

The Bill clamps down on ‘fake medical schemes’

With the implementation of the long-awaited demarcation
regulations, the industry was able to differentiate between
what a medical scheme and an insurance product may offer in
relation to each other.
The MSA Bill makes it an offence to state that an insurance
product (or gap cover) is a medical scheme. This is to further
entrench the principle of clear distinction between products,
especially in relation to marketing messages.

6.

The Bill enables the creation of a central beneficiary
register

The private sector has long needed a central beneficiary
registry to assist with fraud detection and prevention. The
MSA Bill proposes that the CMS be the custodian of such
a registry, as this will be essential for the NHI fund and
complementary scheme cover to function as a whole.

7.

The Bill introduces income cross-subsidisation

The principles of cross-subsidisation has long been debated
in the private sector. The concept will remain a controversial
topic in light of the various funding and cross-subsidisation
required for the sustainability of the NHI fund.

8.

The Bill will curb inappropriate application of
solvency and reserves by medical schemes

The 25% legislated solvency ratio has long been debated in
the industry. It does appear to be appropriate for a risk-based
solvency mechanism to be adopted. This will allow medical
schemes the freedom to set a solvency level, while letting
members enjoy reduced premium increases based on reserve
accumulation well beyond the required rate appropriate for a
scheme’s risk rating.
There could, however, be a reverse implication for schemes
with a risk-based solvency requirement higher than the
25% solvency level. This could lead to increased premiums
for the members of these schemes and pressure to ensure
sustainability. It remains to be seen how the CMS will regulate
this issue.

9.

Late joiners will not be penalised
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In contrast with current media reports on this issue,
according to the MSA Bill, Schemes can determine different
contributions for late-joiners, which is more in line with the
principle of cross-subsidisation.

A note on co-payments
Based on Stats SA’s Living Conditions Survey 2014/2015, South African households paid R15.533bn for a
combination of public and private healthcare services. This is over and above any government spending or spending
on medical scheme premium payments by households and employers, and can be considered a proxy for copayments.
In comparison, Business Monitoring International (BMI) data indicates that total healthcare expenditure amounted
to R359bn for the same period.5 This suggests that co-payments made up 4.3% of all healthcare expenditure in
2015.
Interpretation of the extent of co-payments is mixed and while it remains a minimal percentage of expenditure, it is
often perceived to be a deterrent or disincentive for private patients to access healthcare services.

How the MSA Bill may impact market players
The Bill proposes to specifically exclude application of the
Consumer Protection Act from MSA-related matters
This will likely have a positive impact on medical schemes,
where some consumer rights, such as the right to choose, are not
reconcilable with principles like cross-subsidisation or community
rating.

The CMS may prescribe certain health services for which schemes
may not require co-payments or deductibles.
As mentioned earlier, co-payments are not to be done away with
by the Bill. However, the CMS will be authorised to regulate
co-payments, similarly to how co-payments for PMBs have been
applied up till now.

The Bill proposes a Central Beneficiary Register, which will receive
information from schemes for the purpose of risk management.
The pooling of information from different schemes would likely
advantage smaller medical schemes and administrators who are
less likely to have access to large fraud detection services.

Section 29A repealed. (dealing with condition-specific waiting
periods) General waiting period mentioned in section 32B, but
condition-specific waiting period not mentioned in the Bill.
If condition-specific waiting periods are done away with (which is
not explicitly clear at this stage), medical schemes may have to deal
with the added burden to its risk pool in terms of adverse selection.

1
Consumer
law
application

2
CMS
authorised
to remove copayments

3
Information
asymmetry

4
Waiting
periods

Fees to be regulated by the CMS. Scheme must receive explicit
consent from member to charge broker fees. Broker fees excludes
rudimentary administrative fees.

5

Brokers in the medical scheme environment would likely
be regulated tightly by the CMS in terms of how they can be
compensated. This might also impact schemes who rely heavily on
brokers for membership uptake. Administrators will need to ensure
compliance whereby members will need to provide consent for
broker services.

Broker fee
clampdown
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Industry Forecast Healthcare Market
- South Africa - Q3
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A competitive healthcare
market
The Competition Commission’s inquiry
into the private healthcare sector in South
Africa (Health Market Inquiry or HMI) was
mandated by government notice 37062
dated 29 November 2013. The scope of the
inquiry relates to the private healthcare
sector, including its various elements, i.e.
practitioners, healthcare facilities, healthcare
funders and consumers of healthcare products.
The HMI findings identified certain market
failures in the private healthcare sector, which
the proposed National Health Insurance fund
should address, provided that the fund is properly managed and executed.
The HMI released provisional findings on
5 July 2018.6 At a high-level, the findings relate
to the major players in the private healthcare
sector in the following ways:

Major findings related to
practitioners
• There is no proper consequence
management for poor quality service by
practitioners;
• Some specialist associations display anticompetitive behaviour;
• The current fee-for-service model
stimulates oversupply, which results in
wasteful expenditure and HMI found
‘evidence’ of supply-induced demand and
• The Health Professionals Council of
South Africa (HPCSA) is not ‘sensitive to
the benefits of competition in creating
incentives for affordable and quality care’.
Major findings related to funders
• Consumers cannot directly compare
different offerings by various medical
schemes. According to the HMI, this is
done to ‘weaken or even avoid outright
price competition’. Additionally, the HMI
argues that the complex benefit options
is a way to induce community rating and
attract younger and healthier members;
• Information asymmetry distorts
accountability throughout the value chain
and

6. Health Market Inquiry
“Provisional Findings and
Recommendations Report.”
Competition Commission
South Africa. http://www.
compcom.co.za/wp-content/
uploads/2018/07/HealthMarket-Inquiry-1.pdf
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• On Discovery Health Medical Scheme:
‘Higher than necessary service fees given
economies of scale, a “locked-in” DHMS
that does not source services from any
other industry stakeholder, risk selection
and broker management contribute to its
profitability’.
Major findings related to facilities
• The three largest hospital groups enjoy
highly concentrated market share and as
a result, funders must contract with all
three of those dominant hospital groups
without the benefit of bargaining power
and
• The licensing of facilities is different
across provinces, affecting stakeholders
negatively.
Information asymmetry
• Consumers are subject to agents in the
healthcare market who act on perverse
incentives, which impedes value-based
decision making (executive summary
p12);
• Ironically, information asymmetry in the
healthcare sector meant that the HMI
couldn’t quantify its effects, which led to
a general finding that a framework for
better information management should be
encouraged (executive summary p12);
• High and rising costs are not caused by
pricing necessarily, but overcapacity,
overinvestment, high treatment volumes
and complex treatment methods. The
risk of malpractice-related litigation was
not mentioned by the HMI, but is at least
relevant (executive summary p12).
Recommendations of the provisional
HMI report
• Changes to the way scheme options are
structured to increase comparability
between schemes and increase
competition in the market;
• A system to increase transparency on
health outcomes to allow for value
purchasing and
• A set of interventions to improve
competition in the market through a
supply-side regulator.

While the potential, initial
impacts to industry have been
noted here, each healthcare
market player is likely to
experience unique and extensive
impacts due to the NHI’s
introduction.
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What is evident is that the
NHI has advanced beyond the
planning stages to elements of
implementation and discussion.
To remain relevant, it is
imperative that stakeholders
understand their role in this
process and begin the alignment
and participation process.
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