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The final Foreign
Account Tax
Compliance Act
(FATCA) regulations
have been issued and
contain over 500 pages
of guidance. While
much analysis still
needs to be done, major
implementation
challenges remain for
the industry at large
and significant work
must be undertaken
through the course of
2013 in order to be
compliant by January 1,
2014.

The Act provides the U.S.
Internal Revenue Service (IRS)
with increased ability to detect
U.S. tax evaders. Any monies
based outside of the U.S. may
face potential implications from
FATCA.

Financial institutions that meet
the definition of a Foreign
Financial Institution (FFI) under
FATCA, doing business in a
FATCA partner jurisdiction, will
need to report on their U.S.
account holders to the IRS. At

present South Africa is not yet a
FATCA partner jurisdiction but
South Africa’s National Treasury
and the South African Revenue
Service (SARS) have announced
that they are opening
negotiations with the United
States to conclude an inter-
governmental agreement (IGA)
with respect to a South African’s
Foreign Account Tax Compliance
Act (FATCA).

Once an institution meets the
definition of an FFI, they will
need to register with the IRS by 1
January 2014 and comply with
the requirement of an FFI
agreement. Should National
Treasury and SARS succeed with
their IGA; this will alleviate some
of the implementation costs
associated with FATCA.

Preparing for FATCA in
South Africa

Multinational financial
institutions will need to make
significant process and
technology changes to comply
with FATCA. While most FATCA
provisions do not take effect until
the middle of 2013, many
financial institutions have
already begun to prepare.

FATCA creates a new US
information reporting regime
that is globally enforced through
a 30% withholding tax on certain
direct and indirect payments of
US source periodic income and
gross proceeds. In order to
comply with FATCA and avoid
being subjected to the 30%
withholding tax on amounts
received, FATCA requires a
broad range of investment
entities to (1) register with the
IRS, (2) review their investor
base, (3) gather certain

documentation, (4) conduct due
diligence on their investors, and
(5) implement new tax
information reporting and
withholding procedures.

Practical issues of FATCA
for South Africa

From a South African perspective
at present we are seen as a non-
IGA territory and based on
preliminary timelines
registration is expected to be
available from the 15th July 2013
when the IRS FATCA
Registration Portal becomes
available.

The principal tasks for asset
managers include the following:
 determining the 'final'

FATCA characterization of
each of their investment
entities, including whether
they are permitted, and
choose to take advantage of
the expanded scope of
reduced compliance statuses
now available under the final
regulations

 preparing to register a non-
US fund by October 25, 2013
(if the asset manager intends
for the fund to be included
on the first list of FFIs that
have registered)

 moving forward with updates
to the investor onboarding
process

 reviewing existing investor
data in light of the due
diligence standards in the
final regulations, including
several new provisions which
may permit reliance on
existing documentation in
certain circumstances

 given that the final
regulations explicitly permit
the use of third party service
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providers for certain tasks
required under FATCA,
considering the allocation of
responsibilities between
asset managers and their
service providers

 formulating a plan to update
critical legal documents,
including service level
agreements, offering
documents, partnership
agreements, etc., and

 identifying which payments
may give rise to withholding
so that steps can be taken to
comply with the
documentation requirements
and avoid unnecessary
liability.

There are a number of changes
provided in the final FATCA
regulations that will affect, and in
many cases simplify, the manner
in which the above tasks are
completed.

The impact on the asset
management industry is
profound. Proposed regulations
published last year set forth a
framework for compliance, but
many asset managers held off
moving into implementation or
even beginning an assessment
until final regulations were
issued. With the publication of
the final regulations on January
17, 2013, it is now time for these
efforts to begin in full.

The takeaway

Reaction to the final FATCA
regulations from the asset
management industry will
develop over the coming weeks
and months. In many respects,
the final FATCA regulations
provide relief both with respect
to the scope of investment

entities covered and practical
implementation challenges for
entities within scope. The final
FATCA regulations did not,
however, exempt significant
portions of the industry from the
application of FATCA.

Asset managers who have not
done so already will still need to
carefully assess the impact of
FATCA on their organization. For
investment complexes that have
assessed the areas in which
FATCA will apply, the work on
implementation needs to begin.
Further, asset managers now
have to determine where they are
willing to engage (and
compensate) service providers
for such tasks.
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