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The function of the Tax Court is prescribed by 

statute and the nature of its activities has been 

described in the judgment in Rand Ropes (Pty) 

Ltd v CIR 13 SATC 1 at 10:

In all these cases it seems to me that the 

Legislature intended that there should be a re-

hearing of the whole matter by the Special Court 

and that that Court could substitute its own 

decision for that of the Commissioner. For, as 

CURLEWIS, J.A., pointed out in Bailey v 

Commissioner for Inland Revenue (1933, A.D. 

204 at p. 220), the Special Court is not a Court of 

appeal in the ordinary sense: it is a Court of 

revision.

The taxpayer/VAT vendor in Tax Case IT 14247 

(judgment given on 18 August 2017) had been 

assessed to tax by SARS and additional 

understatement penalties had been imposed on 

it. It considered the penalties to be excessive 

and objected against the imposition thereof 

and, following a reduction as a result of the 

objection, was still aggrieved, and appealed to 

the Tax Court.

The facts

The following facts were common cause:

• The taxpayer is an investment company that 

provided financial advisory services to black 

economic empowerment entities, for which it 

received remuneration.

• It filed nil returns for the years of assessment 

2011 to 2014.

• However, it had paid provisional taxes for the 

2011 to 2013 years of assessment in the total 

amount of R12 481 029.

• The taxpayer had never registered as a VAT 

vendor.

• It had entered into consultancy contracts in 

January 2011 and November 2012 for fees of 

R12 500 000 and R10 000 000 respectively, 

both amounts being stated as ‘inclusive of 

VAT’.

• SARS subsequently raised VAT assessments 

against the taxpayer.

In addition, evidence led by an operational 

official from SARS outlined a series of events 

that arose following a request from a certain 

individual (P) for a refund of taxes overpaid by 

the taxpayer.

The request raised suspicions concerning the 

taxpayer’s affairs, particularly having regard to 

the payment of substantial amounts of 

provisional tax where the company asserted in 

its returns of income that it had not traded.

The official requested computations supporting 

the payments of provisional tax from P, who 

professed ignorance and referred her to a Ms H, 

the sole director of the taxpayer. Ms H also 

professed ignorance concerning the provisional 

tax payments.

Subsequently, a Ms S submitted computations 

in support of the provisional tax payments, 

whereafter P also submitted the same 

information.

When P was requested to provide a power of 

attorney confirming his authority to act on the 

taxpayer’s behalf, he was not heard from again.

SARS asserted that it had suffered prejudice by 

reason of the failure on the part of the taxpayer 

to submit returns reflecting the correct amount 

of taxable income and to submit VAT returns.

When it originally assessed the taxpayer to 

income tax and VAT, SARS had assessed the 

taxpayer to an understatement penalty equal to 

100% of the tax assessed. It considered that the 

failure on the taxpayer’s part to file appropriate 

returns was an act of gross negligence and that 

the case was a standard case. The penalty 

prescribed in section 223(1)(iv)(3) of the TAA 

in such circumstances is 100% of the tax 

assessed.

In considering the taxpayer’s objection, SARS 

took account of the fact that the taxpayer had 

made payments to it and took the view that the 

failure to act in accordance with the statutory 

requirements should be characterised as a 

‘failure to take reasonable care’. The penalty in 

respect of income tax was therefore reduced to 

25% and that in respect of VAT to 50%.

Appeal against penalties – beware the risks
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When an appeal is lodged 
to the Tax Court, taxpayers 
should be aware that the 
Tax Court’s powers as 
prescribed in section 129(2) 
of the Tax Administration 
Act (‘TAA’) include a power 
to alter an assessment or 
decision. There is therefore 
a risk that a taxpayer who 
disputes a tax penalty may 
find that an appeal to the 
Tax Court has 
consequences not initially 
contemplated.
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The decision

Nkosi-Thomas AJ commenced by identifying 

whether the taxpayer’s assertion that the fiscus

had not suffered prejudice through its acts was 

competent. At paragraphs [41] and [44] of her 

judgment, she effectively rejected the 

assertion:

[41] The uncontroverted evidence before us is 

that SARS suffered prejudice in the form of the 

opportunity cost occasioned by its delayed 

recovery of the income tax and VAT amounts due 

to it. Although SARS had the funds in its 

possession, throughout, it was not entitled to the 

use thereof as the funds were reflected as a credit 

in the account of the taxpayer (for which Mr P 

sought a refund from SARS). Indeed, the interest 

that accrued to the funds during the time when 

SARS had the funds in its possession was for the 

taxpayer‘s account. 

[44] In casu the taxpayer’s provisional tax refund 

could not form part of the budgetary process as it 

was held by SARS for the benefit of the taxpayer.

It was therefore held that SARS had proved 

that there was an understatement, as 

contemplated in the TAA in respect of income 

tax and VAT.

Turning then to the measure of penalty, Nkosi-

Thomas AJ commenced by establishing that 

the purpose of a penalty is punitive – a penalty 

is not a tax. It relates to misconduct. The 

purpose is to ensure accuracy of information 

submitted by taxpayers.

Penalties are assessed as set out in the TAA:

• Section 222(1) of the TAA makes the 

imposition of a penalty for understatement 

for each shortfall compulsory.

• Section 222(2) then requires that the penalty 

be ‘the highest applicable understatement 

percentage, in accordance with the table in 

section 223’.

• A shortfall is the difference between the 

amount actually assessed and the amount 

that would have been assessed if the 

understatement had been accepted.

The shortfall in each case therefore 

represented the amount of tax assessed (i.e. 

the taxpayer had submitted nil returns for 

income tax and did not submit VAT returns: 

therefore, the tax that would have been payable 

if the understatement had been accepted 

would have been nil).
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The tax practitioner who appeared for the 

taxpayer urged that the persons in control of 

the taxpayer had no knowledge of the tax 

filings that had been made by or on its behalf 

and had not authorised their submission by 

e-filing. However, the Court noted, no 

evidence was led to shed light on the 

circumstances surrounding the submission 

of returns. Thus, there was merely an 

admission that nil returns or no returns had 

been submitted.

At paragraph [62], Nkosi-Thomas J pointed 

to the risk that the taxpayer faced:

The question that confronts us, at this stage, is 

whether these percentages of 25% and 50% as 

applicable to the [understatement penalty] for 

income tax and VAT respectively represent ‘the

highest applicable understatement penalty 

percentage in accordance with the table in 

section 223’ as set out in section 222(2) of the 

TAA. SARS contends that they do not. 

Consequently, SARS contends that these 

percentages fall to be adjusted upwards by this 

Court.

In regard to income tax, Nkosi-Thomas J 

held at paragraph [65]:

In my judgment the highest applicable 

understatement penalty percentage in 

accordance with the table in section 223 is the 

one applicable to 'gross negligence' of a 

standard type, in respect of which 100% of the 

shortfall is payable.

She justified this finding by reference to 

decided law, in paragraphs [67] and [68]:

[67] The SCA, in an earlier case – S v Dhlamini 

[1988 (2) SA 302 (A) at 308 D-E], described 

gross negligence as including an attitude or 

state of mind characterised by 'an entire 

failure to give consideration to the 

consequences of one's actions, in other words, 

an attitude of reckless disregard of such 

consequences'. 

[68] The conduct of the taxpayer described 

above amounts to ‘gross negligence’. 

Accordingly, the understatement penalty 

payable in this regard is 100% of the shortfall, 

that shortfall being the amount of the assessed 

taxes in each tax year referred to above.

Similarly, the taxpayer was held to have been 

grossly negligent in regard to its VAT 

obligations and it was ruled that the 

applicable understatement penalty was 

100%.

The takeaway

The Tax Court, in effect, is a court that reviews administrative decisions (either by way of 

assessment or as a decision relevant to the imposition of a tax, penalty or interest). It has 

the power to alter the decision of the Commissioner and may exercise this power to either 

increase or reduce a taxpayer’s liability to tax.

It would appear that the taxpayer in this instance took the view that it had nothing to lose 

by appealing against the decision and lodged the appeal in the belief that the amount that 

had been assessed in the objection process represented a worst-case scenario.

It found out, to its disadvantage, that this was not the case.

Any taxpayer that seeks to challenge an assessment or decision of the Commissioner 

should carefully evaluate the merits of the case and consider whether there may be a risk 

that the Tax Court may increase the amount assessed.

Appeal against penalties – beware 

the risks
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Revised assessment v additional assessment – moving the goalposts in the 
middle of the game

SARS had, in so doing, jettisoned the 

determination it had originally made and 

substituted a completely new 

determination of the liability to tax in terms 

of the additional assessment.

The taxpayer cried foul. This was not the 

assessment to which it had objected, but a 

completely different assessment. It 

therefore brought an interlocutory 

application in the Tax Court for an order 

declaring the Rule 31 statement invalid and 

non-compliant with the relevant rule. 

The decision in TC IT 13950 [2017] JOL 

37365 (KZD), delivered on 30 January 

2017, deals with the right of SARS to 

introduce new information, which did not 

form part of the original administrative 

process of objection, when the matter is 

taken on appeal.

The facts

The facts in the dispute were common 

cause. 

The taxpayer had disposed of shares in two 

companies in the 2008 year of assessment. 

Although not totally clear from the 

judgment, it appears that the shares were 

acquired before the introduction of capital 

gains tax, and that the base cost of the 

shares at 1 October 2001 had been 

determined by an independent valuator, a 

Big Four accounting firm, in September 

2003.

SARS had assessed the taxpayer to 

additional tax in 2013 (‘the 2013 

assessment’). In the Notice of Additional 

Assessment, SARS rejected the valuation 

and replaced it with its own valuation, 

which determined the base cost to be some 

R26.5 million less than the independent 

valuation.

The taxpayer’s objection to the 2013 

assessment was disallowed.

Following the filing of a notice of appeal, 

SARS issued a statement of its grounds of 

assessment under Rule 31 (‘the 2015 

assessment’ or ‘2015 determination’). In 

this statement, it asserted that the base cost 

of the shares was a further R2 million less 

than the amount that had been used in 

determining the tax payable under the 

additional assessment. In doing so, it 

introduced grounds that had not previously 

been disclosed to the taxpayer and made 

new assumptions in relation to the 

valuation that had not been applied in the 

earlier valuation.

A taxpayer was assessed to additional tax following an audit of a 
return. The basis for the additional assessment was disclosed by 
SARS to the taxpayer in a Notice of Additional Assessment. After 
disallowance of its objection, the taxpayer appealed to the Tax 
Court. SARS filed a statement of reasons for assessment in terms of 
Rule 31 of the procedural rules in which it asserted that the amount 
that should have been assessed was more than the amount that had 
been determined in the additional assessment.

Revised assessment v additional 

assessment - moving the goalposts 

in the middle of the game
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The arguments

The taxpayer’s argument was simply that it 

had objected to the 2013 assessment, in 

which a taxable capital gain had been 

increased by approximately R26.5 million. 

The basis for the determination had been 

provided by SARS in the Notice of Additional 

Assessment, and this formed the basis for the 

appeal.

By abandoning its original basis for 

determination of the base cost and replacing 

it with a new basis in the 2015 determination, 

SARS was effectively justifying a new and 

different assessment, the taxpayer argued. 

Thus, the reasons for assessment provided by 

SARS were substantively different than the 

reasons for the assessment that had been 

made.

The proper procedure, it was argued, was that 

a further additional assessment should have 

been issued, against which the taxpayer 

would have the opportunity to declare a 

dispute.

SARS, in defence of its actions, merely 

asserted that it was entitled to adjust its 

determination in the Rule 31 statement 

without the formal issue of a notice of 

assessment.

The decision

The judgment of Moodley J on the merits of 

the application commenced with the 

guidelines given by the Supreme Court of 

Appeal in Natal Joint Municipal Pension 

Funds v Endumeni Municipality 2012 (4) SA 

593 (SCA) for the interpretation of language 

used in statutory documents.

These were supplemented by guidance from 

Kellaway’s Principles of Legal Interpretation

on the interpretation of fiscal statutes. The 

first principle is that taxation statutes are not 

interpreted according to ‘the spirit of the law’ 

but according to the words used. The 

judgment continued at paragraph [32]:

Kellaway states further that to give effect to the 

language of a particular statute, such as a 

'taxation' statute, which sets out 'procedures' or 

gives directions for taxation purposes, the clear 

intention of which is to assess taxation, these 

procedures or directions when read with other 

provisions in the Act (even when read with a 

provision in a Schedule to the Act) may be 

interpreted as imposing a liability on a person 

to be taxed.

Turning to the law itself, Moodley J set out 

the provisions of Rule 31, which states in sub-

rule (3):

SARS may not include in the statement a 

ground that constitutes a novation of the whole 

of the factual or legal basis of the disputed 

assessment or which requires the issue of a 

revised assessment.

There is a reciprocal obligation on the 

taxpayer in relation to the statement of 

grounds of appeal that must be filed under 

Rule 32, that the taxpayer ‘may not include in 

the statement a ground of appeal that 

constitutes a new ground of objection 

against a part or amount of the disputed 

assessment not objected to under rule 7’.

In Rule 31(3), the prohibition relates to a 

novation of ‘the whole of the factual or legal 

basis’, and this is emphasised by Moodley J, 

where she states in paragraph [43]:

The next term that requires consideration is 

'basis'which is defined in the Oxford English 

Dictionary as 'the main constituent, the 

fundamental ingredient'; 'that by or on which 

anything immaterial is supported or sustained; 

a foundation, support.' Nor should the 

significance of the word 'whole' in rule 31(3) be 

ignored: the objectionable ground must novate 

the whole of the factual basis or the whole of the 

legal basis of the disputed assessment. SARS is 

therefore constrained to ensure that the legal or 

factual foundation or basis for the assessment is 

not completely changed.

In evaluating the soundness of the taxpayer’s 

contention that the whole of the factual basis 

had been novated, Moodley J observed at 

paragraph [46]:

[The] .. thrust of the objection by [the taxpayer] 

is [that] some of the valuation assumptions 

which affected the determination of capital gain 

were changed. But 'assumptions' are not the 

factual or legal basis for the assessment as they 

do not constitute the foundation or basis for the 

assessment. Assumptions are by their very 

nature 'assumed or taken for granted, a 

supposition or postulate'; the meaning ascribed 

to 'assume' in the Oxford English Dictionary is 

'to take for granted as the basis of argument or 

action'. Therefore the assumptions relate to the 

valuation of the shares only and do not provide 

the factual or legal basis for the assessment 

itself.

Revised assessment v additional 

assessment - moving the goalposts 

in the middle of the game
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The objection of the taxpayer was then examined in 

detail in relation to the factual and legal bases for 

the assessment, at paragraphs [47] and [48]:

[47] The factual basis for the 2013 assessment is the 

disposal of the shares and that [the taxpayer] adopted 

the market value of the shares as at 1 October 2001. 

The factual basis for the 2015 assessment is set out in 

paragraphs 15–18 of the Rule 31 statement. Thereafter 

SARS proceeds to discuss the disparate valuation of 

the shares and sets out the valuation assumptions 

utilised by [the third party valuator] on which [the 

taxpayer] relies and the valuation assumptions 

utilised by SARS. It is at this stage that 'the new 

ground' objected to in the founding affidavit by [a 

director of the taxpayer] is introduced. But the factual 

basis in the Rule 31 statement is the same as in the 

2013 assessment, viz the disposal of the shares by [the 

taxpayer] and the value asserted by [the taxpayer]. 

Consequently as there is no change to the factual 

basis, there can be no novation.

[48] The legal basis for the 2013 assessment is 

paragraph 26(1) read with paragraph 29(7)(b) of the 

Eighth Schedule to the IT Act. In the Rule 31 statement 

the legal basis for the 2015 assessment remains 

unchanged as it is premised on the same relevant 

paragraphs of the Eighth Schedule. The law 

applicable at the time of the disposal has been applied 

by SARS in both assessments. In the premises the legal 

basis is unchanged and has not been novated in the 

2015 determination.

This did not dispose of the taxpayer’s objections to 

the procedure adopted. The taxpayer had argued 

that SARS had effectively revised the assessment 

and that, in order that the assessment may be 

effective, an assessment notice should have been 

issued. The response of Moodley J in this regard is 

less convincing, for she states at paragraph [55]:

Sections 91–95 of Chapter 8 of the [Tax 

Administration Act] provide for five categories of 

assessments: 'original', 'additional', 'reduced', 

'jeopardy' and 'estimated'. A 'revised' assessment is not 

defined in the TAA. Therefore while SARS may only 

issue a revised assessment in respect of an assessment 

provided for in terms of Chapter 8, there is no cogent 

reason to presume that a 'revised assessment'

necessarily means revising an assessment upwards 

only by way of an additional assessment. The term 

may equally apply to a reduced assessment which 

would entail a revision downwards. Nor does the TAA 

preclude the issue of further revised assessments by 

SARS, whether revised additional assessments or 

revised reduced assessments.

Moodley J therefore found that it was not 

incumbent upon SARS to issue an additional 

assessment and that it was competent to do so in 

the Rule 31 statement, concluding at paragraph 

[56]:

As already held I am not satisfied that SARS has 

changed the entire basis of the assessment in the 

statement of grounds of assessment. Therefore I am 

not persuaded that the Rule 31 statement requires 

SARS to issue a revised or additional assessment …

Commentary

The issue of novation was adequately dealt with, and this part of the 
judgment stands up well to scrutiny. However the ruling that SARS 
was not required to issue an additional assessment merits criticism.
The judgment states in paragraph [55], that there is no such thing as a 
‘revised assessment’ in the Tax Administration Act (‘TAA’), Moodley J 
does not identify the nature of the 2015 assessment within the 
framework of Chapter 8 of the TAA, but obfuscates the issue with 
generalised comment that has no regard to the law itself.

The judgment should, have identified that the assessment (defined in 
the TAA as ‘the determination of the amount of a tax liability or 
refund, by way of self-assessment by a taxpayer or by the 
Commissioner’) was an additional assessment, as contemplated in 
section 92, which states:

‘If at any time SARS is satisfied that an assessment does not reflect the 
correct application of a tax Act to the prejudice of SARS or the fiscus, 
SARS must make an additional assessment to correct the prejudice.’

The provisions of section 92 are peremptory. In effect SARS was 
asserting in its Rule 31 statement that the value of the shares was an 
incorrect value and that the valuation that had been made in the 2013 
assessment was prejudicial to SARS. In that event, section 92 of the 
TAA makes it abundantly clear that SARS cannot substitute a new 
taxable income in the Rule 31 statement. On the contrary, SARS must
make an additional assessment.

It is submitted, with respect, that the Court strayed outside the 
confines of the statute in coming to its decision that no additional 
assessment was required to be issued.

It is not known whether this decision has been taken on appeal, but it 
is evident that the judgment raises an issue that requires clarification.
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The Tax Court holds that a contract miner is not engaged in mining 
operations, but derives income from services

The facts

The taxpayer carried on contract mining 

activities in which it extracted raw ore on 

behalf of the mining right holders.  The 

taxpayer was never involved in the process of 

final separation of the mineral from the rock, 

and the mining right holders derived income 

from the sale of ferrochrome and chrome alloy 

extracted from the ore, which included some 

of the ore delivered by the taxpayer.

The taxpayer incurred capital expenditure in 

performing the contract mining activities and 

claimed it as a deduction for income tax 

purposes in terms of section 15(a), read with 

section 36 of the Income Tax Act, 1962 (the 

'ITA').  The Commissioner for the South 

African Revenue Service ('CSARS') disallowed 

the deductions for the 2008, 2009, 2010 and 

2011 years of assessment, and imposed 

interest and understatement penalties ('USP').  

ITC 13686 arose as a result of an appeal by the 

taxpayer against the disallowance by CSARS of 

the objection lodged by the taxpayer against 

the assessment raised by CSARS in this regard.

The issue 

The decision of the Tax Court in case 13686 

(delivered on 30 March 2017) centred on the 

question whether the taxpayer was engaged in 

'mining operations' as envisaged in the ITA.

The arguments

CSARS’ view was that the income of the 

taxpayer was derived from services rendered

to its clients, namely, the mining right holders, 

and was not income derived from 'mining 

operations' as defined in section 1 of the ITA, 

and consequently that the deductions under 

section 15, read with section 36, that are 

available in respect of income derived from 

mining operations, were not claimable by the 

taxpayer.

The judgment

In determining the issue the court stated that

... it is well established that, in law, the mere 

extraction of a mineral from its natural state 

does not result in the production of income even 

though self-evidently expenditure, including 

capital expenditure, must have been incurred to 

achieve the result.  What is required is an 

engagement in the trade of mining.  This trade 

typically would include the selling of the 

minerals so extracted with the logical risks 

attendant on such a business.

The court referred to South African cases, 

based on which it stated that the idea of 

mining implicates more than one process, that 

the notion of winning a mineral as referred to 

in the definition of mining operations should 

be understood to mean the isolation of a 

mineral, and that it appeared that to be a 

'digger' is not enough to be a 'miner'.

Furthermore, based on Western Platinum Ltd 

v CSARS [2004] 4 All SA 611 it was evident 

that since there was no derivation of income 

without commercial activity, such should be 

read into the definition, and one would 

therefore have to interpose a sale between the 

extraction of the minerals and the income, 

thus postulating a business.
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The judgment (continued)

In the court’s view, therefore, if what constitutes 

income is money obtained from the sale of a 

mineral, the connection to mining as the source 

of the payment has been established and 

constitutes mining income.  If, on the other 

hand, what constitutes income is a fee for 

services rendered, the source of the payment is 

services rendered and not mining.  In the 

current circumstances the taxpayer was 

undoubtedly a digger and not a miner, as 

defined, for what its enterprise comprised was 

merely the physical activity of extraction and not 

the broader enterprise of mining operations.  

Mere extraction is 'not enough to render a 

contractor who earns a fee for extraction as a 

person eligible to fall into the class of persons 

who are engaged in mining operations.  The 

contractor is not in the trade of mining; rather 

the contractor is in the trade of servicing the 

miner’s requirements by the extraction of 

material.'

The court held that the taxpayer was not 

engaged in a business which falls into the 

business category of mining operations and was 

not eligible for the deduction in terms of section 

15, read with section 36 of the ITA.

Conclusion

What has always been a contentious issue within 

our tax law is now supported by legal precedent: 

contract miners do not carry on mining 

operations for the purposes of the ITA.  

The impact of the latter is far reaching and 

exposes numerous taxpayers to potential tax 

risk.  The precedent appears to be aligned to the 

recommendations of the Davis Tax Committee 

(the 'DTC') in its Second and Final Report on 

Hard Rock Mining, in which the DTC remarks 

that the solution to the uncertainty surrounding 

the tax implications arising in respect of contract 

miners may lie in 'recognising [...] the principles 

of an agency and principal' and recommends 

that the contract miner conducts mining on 

behalf of its principal rather than on an 

independent contract mining basis.  

Most contract miners would be able to claim a 

manufacturing tax allowance for their contract 

mining activities.  In any event, if the 

amendments to the mining tax regime as 

recommended by the DTC are accepted, the 

incentive to classify expenditure as mining 

would disappear with the move towards 

equalising the write-off regimes for mining and 

manufacturing.

The Tax Court holds that a contract 

miner is not engaged in mining 

operations, but derives income from 

services 
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Legislation

17 Nov Correcting Notice to Amendment of Schedule No. 1 (1/1/1593) The Subheadings in this Notice were omitted from Government Notice No. R1285 of Government Gazette No. 41257 

published on 17 November 2017 and have been substituted with retrospective effect from 17 November 2017. 

17 Nov Explanatory Memorandum for Notices R1279-1288 published in 

Government Gazette No. 41527

The purpose of the Explanatory Memorandum is to assist with understanding technical amendments published in parts 

1. 2A and 3E in Schedule No. 1; Part 1 of Schedule No. 3; Part 1 of Schedule No. 4; and Part 1C of Schedule No. 6 to 

the Customs and Excise Act, 1964.

17 Nov Amendment of Schedule No. 3 (No. 3/1/725) Notice R1288 published in Government Gazette No. 41257 with an implementation date of 17 November 2017.

17 Nov Amendment of Schedule No. 1 (No. 1/1/1592) Notice R1287 published in Government Gazette No. 41257 with an implementation date of 17 November 2017.

17 Nov Amendment of Schedule No. 1 (No. 1/1/1591) Notice R1286 published in Government Gazette No. 41257 with an implementation date of 17 November 2017.

17 Nov Amendment of Schedule No. 1 (No. 1/1/1590) Notice R1285 published in Government Gazette No. 41257 with an implementation date of 17 November 2017.

17 Nov Amendment of Schedule No. 4 (No. 4/2/377) Notice R1284 published in Government Gazette No. 41257 with an implementation date of 17 November 2017.

17 Nov Amendment of Schedule No. 1 (No. 1/1/1589) Notice R1283 published in Government Gazette No. 41257 with an implementation date of 17 November 2017.

17 Nov Amendment of Schedule No. 1 (No. 1/1/1588) Notice R1282 published in Government Gazette No. 41257 with an implementation date of 17 November 2017.

17 Nov Amendment of Schedule No. 4 (No. 4/1/375) Notice R1281 published in Government Gazette No. 41257 with an implementation date of 17 November 2017.

17 Nov Amendment of Schedule No. 6 (No. 6/1C/65) Notice R.1280 published in Government Gazette No. 41257 with an implementation date of 17 November 2017.

17 Nov Amendment of Schedule No. 1 (No. 1/3E/4) Notice R1279 published in Government Gazette No. 41257 with an implementation date of 17 November 2017.

SARS Watch 20 October 2017 to 30 November 2017

Synopsis | Nov/Dec 2017

SARS Watch



PwC

Appeal against penalties – beware 

the risks

Revised assessment v additional 

assessment - moving the goalposts 

in the middle of the game

SARS WatchThe Tax Court holds that a contract 

miner is not engaged in mining 

operations, but derives income from 

services 

11 Synopsis | Nov/Dec 2017

Legislation (cont.)

17 Nov Amendment of Schedule No. 1 (No. 1/2A/159) Notice R1278 published in Government Gazette No. 41257 with an implementation date of 17 November 2017.

3 Nov Amendment of Schedule No. 1 (No. 1/1/1587) Notice R1226 published in Government Gazette No. 41229 with an implementation date of 3 November 2017.

3 Nov Amendment of Schedule No. 4 (No. 4/2/376) Notice R1223 published in Government Gazette No. 41225 with an implementation date of 03 November 2017.

26 Oct Draft rule amendment – Health promotion levy on sugary 

beverages

Comments had to be submitted to SARS by Thursday, 30 November 2017.

25 Oct Tax Administration Laws Amendment Bill (Bill 28 of 2017) The Minister of Finance introduced Bill 28 of 2017 during his presentation of the Medium-Term Budget Policy Statement 

(MTBPS) presentation to Parliament on Wednesday, 25 October 2017.

25 Oct Taxation Laws Amendment Bill (Bill 27 of 2017) Bill 27 of 2017 was introduced on Wednesday, 25 October 2017 by the Minister of Finance during his MTBPS 

presentation to Parliament.

25 Oct Rates and Monetary Amounts and Amendment of Revenue Laws 

Bill (Bill 26 of 2017)

Bill 26 of 2017 was introduced on Wednesday, 25 October 2017 by the Minister of Finance during his presentation of the 

MTBPS to Parliament. 

Rulings

30 Nov BPR 287 – Disposal of vacant land in exchange for shares This ruling determines the tax consequences of the disposal of vacant land in exchange for shares by a private property 

company.

24 Nov BGR 46 Supply of brown bread The purpose of this BGR is to make an arrangement under section 72 of the VAT Act relating to the VAT treatment of the 

supply of brown bread.

22 Nov BPR 286 Settling-in allowance This ruling determines the taxability of certain settling-in allowances if paid by an employer.

22 Nov BPR 285 Initial fee paid to a franchisor This ruling determines the deductibility under section 11(f) of an initial lump sum payable in terms of a franchise 

agreement by a franchisee to a franchisor upon commencement of the franchise. 

10 Nov BPR 284 Debentures tracking the value of a reference asset This ruling determines the income tax consequences for a company that issues debentures to investors, the value of 

which tracks the price of specified quantities of a precious metal as reference assets. 

1 Nov BPR 283 Intra-group disposal of capital asset This ruling determines that the proposed disposal of an asset by a special-purpose corporate vehicle to its holding 

company will constitute an intra-group transaction.
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Case law

22 Nov CSARS v Reunert Whether commission earned in terms of agreement accrued to taxpayer: proper interpretation of agreement: language, 

context, purpose and background: whether interpretation of agreement commercially sensible: whether the manner in 

which parties gave effect to the agreement accorded with proper interpretation.

10 Nov Chakala and Others v Commissioner for the South African 

Revenue Services and Another

The applicant is seeking an order to compel SARS to make available certain documents in terms of section 69(2) of the 

Tax Administration Act 28 of 2011 which were used by a SARS official as evidence in a criminal case in which the 

applicants have been convicted of various tax violations.

3 Nov B v Commissioner for the South African Revenue Services 

(IT14240) [2017] ZATC 3

This is an appeal by the taxpayer against additional assessments raised by SARS for the 2011 to 2014 years of 

assessment. SARS refused the deductions claimed by the taxpayer for allowances in respect of future expenditure (for 

refurbishing and/or upgrading) in terms of section 24C of the Income Tax Act.

Davis Tax Commitee

13 Nov Base Erosion and Profit Shifting (BEPS) Final Report (replaces 

first report)

The purpose of the report is to provide recommendations on how South Africa can incorporate the OECD’s minimum 

standards (the final package on the BEPS Action Plan was released by the OECD in October 2015), best practice 

guidelines and international standards on BEPS into its international tax framework. 

13 Nov Funding tertiary education in SA report The report argues that fee-free higher education for everyone (including the wealthy) is not economically financially 

possible or desirable in the short to medium terms in South Africa.

13 Nov Financing a national health insurance (NHI) in SA report The report concentrates on the identification of long-term financing mechanisms. The specific operationalisation will be 

informed by more detailed implementation and costing plans in order to manage the transition from the status quo to the 

financing regime envisaged in the NHI.

13 Nov Hard-rock mining report This report concentrates on traditional mining and does not deal with oil and gas extraction (for which a separate report 

will be tendered). It further concerns itself mainly with income tax and the mineral royalty charge imposed in terms of the 

Mineral and Petroleum Resources Royalty Act.

13 Nov Oil and gas report (coupled with IMF report for DTC) This report reviews the existing tax regime applicable to oil and natural gas production in South Africa. 

13 Nov Tax Administration Report This report deals with specific issues relating to the administration of tax in South Africa and their implications for the 

structure, operation and practice of the South African Revenue Service ('SARS'). The topics covered by the report 

include the structure of SARS and the law relating to its governance, SARS’ challenge in dealing with BEPS, as well as 

the treatment of high-net-worth individuals.
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Guides and forms

8 Nov Tax guide for small businesses (2016/17) This guide deals with the taxation of small businesses. The guide has been updated to include the Tax Administration 

Laws Amendment Act 16 of 2016, the Taxation Laws Amendment Act 15 of 2016 and the Rates and Monetary 

Amounts and Amendment of Revenue Laws Act 13 of 2016 as well as the Budget Review of 2017.

3 Nov IT77TR – Application for trust registrations The external form is for application for registration as a taxpayer or changing of registered particulars by trusts.

3 Nov IT77C – Application for company registrations The external form is for application for registration as a taxpayer or changing of registered particulars by companies.

2 Nov Guide for completion of employer registration application The document guides an individual or an entity on all EMP applications made for local employers, foreign diplomatic 

missions or consular posts, or a branch thereof to register as an employer, and to amend / update the existing EMP 

registration details of an employer at SARS for employees’ tax, SDL and / or UIF purposes. 

International agreements

8 Nov Memorandum of Understanding on the exchange of Country-

by-Country Reports with the Government of the Hong Kong 

Special Administrative Region of the People’s Republic of 

China for the fiscal years 2016 and 2017

Hong Kong's country-by-country report rules only become effective on 1 January 2018. The MoU puts in place a 

mechanism to allow the exchange of CbC reports which have been voluntarily filed in Hong Kong with SA for the 2016 

and 2017 fiscal years.

Interpretation notes

23 Nov IN 79 – Produce held by nursery operators (Issue 2) This interpretation note provides guidance on the valuation of produce held and not disposed of by nursery operators 

at the beginning and at the end of each year of assessment. It also examines the capital gains tax consequences of 

the disposal of produce. 

23 Nov IN 69 – Game farming (Issue 2) This interpretation note provides guidance on the application of selected sections of the Act and paragraphs of the 

First Schedule to persons carrying on game-farming operations, with its primary focus being the provisions applicable 

to livestock. It does not deal with farming in general. 
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Organisation for Economic Cooperation and Development (OECD)

30 Nov OECD – Guidance for tax administrations and MNE Groups on 

Country-by-Country reporting (BEPS Action 13)

The additional guidance addresses a number of specific issues, for instance how to report amounts taken from 

financial statements prepared using fair value accounting and the definition of total consolidated group revenue.

23 Nov OECD invites taxpayer input on fourth batch of dispute resolution 

peer reviews

The OECD is gathering input for the stage one peer reviews of Australia, Ireland, Israel, Japan, Malta, Mexico, 

New Zealand and Portugal, and comments on the specific issues relating to access to MAP should be submitted 

by 22 December 2017.

23 Nov The 2017 update to the OECD Model Tax Convention This document primarily comprises changes to the OECD Model Tax Convention that were approved as part of 

the BEPS package or were foreseen as part of the follow-up work on the treaty-related BEPS measures.  

17 Nov 

Report on the status of implementation of the Automatic Exchange 

of Information (AEOI) Standard

This is the first detailed annual report to be published by the Global Forum on the implementation status of those 

committed to implement the AEOI Standard in time to commence exchanges in 2017 or 2018. The contents 

reflect the situation as at 17 November 2017. 

15 Nov Permit allocation rules and investment incentives in emissions 

trading systems paper

This paper argues that, in situations where choices are made between mutually exclusive investment projects 

and where there are economic rents, the free allocation of tradable emission permits in emissions trading 

systems can weaken incentives for firms to invest in less carbon-intensive technologies compared to the case 

where permits would be auctioned.

8 Nov Effective Inter-Agency Co-Operation in Fighting Tax Crimes and 

Other Financial Crimes report (Third Edition)

This report identifies successful practices based on countries’ experiences of inter-agency co-operation in 

practice and makes recommendations for how cooperation may be improved.  

8 Nov Fighting Tax Crime Report: The Ten Global Principles This report sets out the ten essential principles for effectively fighting tax crimes. It covers the legal, institutional, 

administrative and operational aspects necessary for putting in place an efficient system for fighting tax crimes 

and other financial crimes. It draws on the insights and experience of jurisdictions around the world. 

24 Oct Mechanisms for the Effective Collection of VAT/GST guidance The implementation guidance builds on good practice approaches deployed by jurisdictions when they require 

foreign suppliers to register and collect VAT on cross-border B2C sales in application of the solutions 

recommended in the BEPS Action 1 report.
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Other publications

20 Nov Private Equity Alert – The Taxation Laws Amendment Bill, 2017: A 

private equity perspective

The alert highlights some of the potential tax issues for private equity houses arising from the Taxation Laws 

Amendment Bill, 2017 ('the TLAB, 2017’), which was introduced in Parliament on 25 October 2017.

17 Nov Tax Alert – Taxation Laws Amendment Bill, 2017: Anti-avoidance 

rules on share buy-backs and dividend stripping 

The alert outlines the proposals relating to share buy-backs and dividend stripping that are contained in the 

TLAB, 2017. 

17 Nov Tax Alert – Taxation Laws Amendment Bill, 2017: Revision of rules 

relating to debt reductions  

The alert outlines amendments to section 19 of the Income Tax Act as well as paragraph 12A of the Eighth 

Schedule to the Act. These provisions deal with the tax implications on revenue and the capital account, 

respectively, of debt reductions. 

17 Nov Tax Alert – Taxation Laws Amendment Bill, 2017: Expansion of 

application of controlled foreign company ('CFC)' rules

The alert gives a brief overview of the proposed amendments in the TLAB, 2017 that effectively expand the 

definition of a 'controlled foreign company' in section 9D of the Act by making use of IFRS 10 to determine 

whether foreign companies held by South African residents should be regarded as CFCs.

1 Nov Tax Alert – 2017 Legislative Cycle: Introduction of Taxation Laws 

Amendment Bill, 2017

The purpose of this tax alert is to highlight some of the more notable amendments proposed by the TLAB, 2017.
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