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In the matter of BP Canada Energy 

Company v Minister of National Revenue 

(CPA of Canada intervening) 2017 FCA 61 

(judgment delivered 30 March 2017), the 

Court had to consider a lower court 

judgment under which BP Canada Energy 

Company (BP) had been ordered to provide 

unredacted copies of its ‘tax account working 

papers’ to an auditor conducting a tax audit.

Background

BP had to produce estimates for inclusion in 

its UK holding company’s annual financial 

statements of ‘uncertain tax positions’ and 

determine the potential liability if the 

positions should not be accepted by the tax 

authority, including any penalty or interest. 

These papers supported an account called 

the ‘Tax Reserve’. The judgment summarises 

their purpose and content in paragraph 6, in 

the following terms:

‘They reflect, among other things, the uncertain 

tax positions adopted by BP Canada in filing its 

tax returns, also referred to as “soft spots”, as well 

as the corresponding analyses behind the 

contingent tax reserves.’

The auditor had asked for information 

supporting the Tax Reserve balance. BP had 

responded by providing redacted copies of 

the tax account working papers reflecting the 

estimated liability if the uncertain positions 

should not be accepted. The amount of the 

liability so reflected was greater than the 

liability reflected in the Tax Reserve account. 

BP provided an explanation for the 

differences that was apparently accepted. 

However, the auditor insisted that she had a 

right to demand an unredacted copy of the 

tax account working papers.

In addition to the tax account working 

papers demanded under the audit, the 

auditor also demanded the tax account 

working papers for years of assessment that 

were not part of the audit.

The Federal Court held that the Minister of 

National Revenue had an unrestricted right 

to demand the information.

The arguments

BP argued that the relevant provision of the 

Canadian law is a fact-finding tool. Its 

purpose is to identify facts relevant to the 

assessment of a taxpayer’s liability to tax. 

The Minister’s stated intention was that the 

documents were required to provide a 

roadmap for subsequent audits. This was not 

permitted by the regulation.

Alternatively, BP said, the lower court had 

discretion as to the nature and extent of the 

information to be disclosed and its failure to 

exercise that discretion ‘would bestow upon 

the Minister an “unqualified right” to 

require taxpayers to disclose any issues 

identified in preparing their tax returns… 

Such a right would be available even in the 

absence of a reasonable basis for 

considering that the information sought is 

relevant in determining whether the tax 

return under audit is correct.’

CPA Canada was largely concerned with the 

integrity of audited financial statements if 

National Revenue had unrestricted access to 

the tax account working papers, as this 

would undoubtedly lead to a reluctance on 

the part of companies to prepare such 

documents and share them with auditors.

The Minister maintained that the disclosure 

of details of uncertain tax positions with 

which the Minister may disagree promotes 

efficiency and falls within the ambit of 

‘administration or enforcement of the Act’. 

The Act requires broad powers to obtain 

information and make use of available risk 

assessment techniques. He therefore urged 

that the lower court’s finding was consistent 

with the relevant regulation.

The judgment

The judgment, delivered by Noël CJ, first 

examined the policy statement of Canadian 

National Revenue (at paragraph 21). This 

stated clearly that the Minister had the power 

to request tax account working papers, but 

that such requests are not made routinely.
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In an earlier edition of 
Synopsis we dealt with a 
Canadian decision in which it 
had been ruled that the 
Minister had an unrestricted 
right to demand the 
production of ‘tax account 
working papers’ in the course 
of an audit of a taxpayer’s 
affairs. The company took the 
matter on appeal to the 
Federal Court of Appeal and a 
somewhat restrained view has 
emerged.
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The extremely broad language of the provision gave the Minister access to any documented information …. However, Noël CJ explained, the issue was not whether the 
information could be accessed … but whether the subsection allowed general and unrestricted access to this information…’

The judgment then went on to state the facts. 

Noël CJ identified that the tax account 

working papers contained the following:

1. A statement of the issue;

2.The analyses that led to the issue being 

identified as uncertain;

3.The amounts by which the liability to tax 

would increase if the minister assessed the 

transactions and succeeded on appeal; and

4.The reserve reflecting the total of those 

contingencies.

BP had supplied the auditor with the relevant 

working papers but had redacted the 

identification and analysis components. In 

other words, items 3 and 4 were supplied and 

items 1 and 2 were redacted.

However, the facts had to be assessed on an 

interpretation of the law in its context. At 

paragraph 57, Noël CJ expressed the canons 

of interpretation to be applied:

‘As in all such cases, the words of subsection 

231.1(1) must be read in their entire context and 

in their grammatical and ordinary sense 

harmoniously with the scheme of the Act, the 

object of the Act and the intention of 

Parliament…’

In considering the relevant legislation, it was 

considered that, on a literal reading of the 

words in the regulation, the use of the 

information on uncertain tax positions to plan 

audits appears to be a permitted purpose.

The next question is whether the information 

falls within the scope of the regulation. To do 

so, it has to meet three tests:

1. Is it part of the books and records?

2.Does it relate to information that is or 

should be in the books and records? 

3.Does it relate to any amount that may be 

payable by the taxpayer under the Act?

The Court was of the view that the uncertain 

tax positions likely met the second and third 

tests.

The extremely broad language of the 

provision gave the Minister access to any 

documented information that may assist in 

carrying out auditing functions. However, 

Noël CJ explained, the issue was not whether 

the information could be accessed (at 

paragraph 67):

‘The real issue is whether subsection 231.1(1) 

allows general and unrestricted access to this 

information…’

The court outlined the context in which the 

demand for the tax working papers had 

arisen. The background shows that the 

auditor had asked for the papers related to the 

tax reserve and had noted that there was a 

difference between the quantum reflected in 

the redacted papers presented to her and the 

amount of the tax reserve recorded in the 

financial statements. BP had responded by 

explaining the difference to her satisfaction. 

Noël CJ then concludes by summarising these 

circumstances in the following terms (at 

paragraph 74):

‘The record further reveals that when apprised 

of this demonstration, the auditor commended 

BP Canada for making it available, but took the 

position that BP Canada’s Tax Reserve Papers 

had to be produced whether or not the “tax at 

risk” amounts were a cause for concern ... 

Therefore, the auditor insisted on compliance in 

order to complete the 2005 audit. Similar 

requests were made for the 2006 and 2007 

taxation years. The auditor made it clear that 

these requests were made in order to make the 

conduct of the audits for those years more cost 

efficient and confirmed that similar requests 

would be made for future ... As noted, requests 

have since been issued for 2008, 2009 and 

2010.’ (Notes to Appeal record removed)

The Minister’s argument that the auditor had 

raised legitimate questions and therefore was 

entitled to the papers was rejected by Noël CJ. 

The production of information showing the 

quantum of the uncertain tax positions and 

the amount of the tax reserve had been 

followed by a reconciliation explaining the 

difference between the respective amounts. 

The auditor had not verified the reconciliation 

but pressed for production of the tax account 

working papers. Herein lay the true issue, as 

Noël CJ explained (at paragraph 76):

‘However, the fact that BP Canada’s analysis 

effectively puts this concern to rest cannot be 

questioned as the analysis is part of the record … 

and the Minister has not seen fit to challenge it 

nor the conclusion which BP Canada draws 

from it. ’ (Notes to Appeal record removed)

The final issue then was whether the Minister 

had the right to demand tax account working 

papers ‘without restriction’. If the order of the 

lower court were to stand, BP Canada would 

be compelled annually to hand over its tax 

account working papers and every company 

that prepared such papers could be similarly 

compelled to hand them over. This was not 

the true purpose of the provision, and the 

Court concluded (at paragraph 80):

‘In my view, subsection 231.1(1), properly 

interpreted, does not make papers such as these 

compellable “without restriction”. When one 

examines the context and purpose of subsection 

231.1(1), it is clear that Parliament intended that 

the broad power set out in subsection 231.1(1) be 

used with restraint when dealing with TAWPs. 

It follows that the decision of the Federal Court 

judge must be set aside.’ (Notes to Appeal record 

removed)
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The Court then added comment on the self-

assessment system, at paragraph 82, 

emphasising that there is a distinction between 

self-audit and self-assessment:

‘However, this obligation to “self-assess” does not 

require taxpayers to tax themselves on amounts 

which they believe not to be taxable. Faced with an 

issue that is reasonably open to debate – I 

emphasize this point insisting on the fact that the 

case law is replete with decisions which illustrate 

the coexistence of arguable issues on both sides of 

the debate – taxpayers are entitled to file their tax 

return on the basis most favourable to them. This 

explains why auditors in conducting audits must 

engage in extensive poke-and-check exercises, and 

are essentially left to their own initiative in 

verifying the amounts reported by the taxpayer.’

The lower court’s order effectively compelled BP 

Canada to self-audit. Noël CJ rejected the lower 

court’s assertion to the contrary (at paragraphs 

84 to 85):

‘[84] The Federal Court judge did not believe that 

his order imposed on BP Canada an ongoing 

obligation to self-audit. He explained that he did 

not order BP Canada to prepare documents listing 

its uncertain tax positions, but to turn over existing 

ones which reflect this information...

[85] With respect, this is a distinction without a 

difference. BP Canada has no choice but to 

document its uncertain tax positions annually and 

the Federal Court judge has confirmed the 

Minister’s access to these documents through legal 

compulsion every year from 2005 onwards. 

However one looks at the matter, the decision of the 

Federal Court judge allows the Minister to compel 

BP Canada to self-audit.’

The final assertion of the lower court that the 

Minister’s request was not contrary to policy was 

also rejected, at paragraphs 102 to 103, where 

Noël CJ states:

‘[102] The Federal Court judge dismissed this 

argument based on his reading of the policy. In his 

view, the Minister, by bringing the application, 

was “adhering to, and implementing the policy 

that, without restriction, [TAWPs] are compellable 

under the Act”.

[103] With respect, this turns the policy on its head. 

I agree with the appellant that the policy, as it 

presently stands, states that the power to access 

TAWPs, although available to the Minister, will not 

be used routinely. This is what the words say (see 

paragraph 21 above) and when regard is had to 

the tension which the policy was intended to 

address, they cannot be read otherwise.’ (Notes to 

the Appeal Record removed)

The court therefore concluded that the Federal 

Court judge erred in finding that the regulation 

afforded the Minister unrestricted access to tax 

account working papers. The policy actually 

recorded the constraint that is imposed by law 

on the exercise of the powers.

Restrictions on a tax authority’s 

right to information
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It is useful to compare the wording of the 

Canadian law with that of the TAA. 

Regulation 231.1.(a) in Canada states:

‘An authorized person may, at all reasonable 

times, for any purpose related to the 

administration or enforcement of this Act:

inspect, audit or examine the books and records of 

a taxpayer and any document of the taxpayer or of 

any other person that relates or may relate to the 

information that is or should be in the books or 

records of the taxpayer or to any amount payable 

by the taxpayer under this Act …’

Section 46(1) of the TAA provides:

‘SARS may, for the purposes of the 

administration of a tax Act in relation to a 

taxpayer, whether identified by name or 

otherwise objectively identifiable, require the 

taxpayer or another person to, within a 

reasonable period, submit relevant material 

(whether orally or in writing) that SARS 

requires.’

The term in section 46 of the TAA that causes 

concern is that SARS may require a person to 

produce ‘relevant material’. This term is 

defined in section 1 as follows:

‘“relevant material” means any information, 

document or thing that in the opinion of SARS is 

foreseeably relevant for the administration of a 

tax Act as referred to in section 3.’

Section 3, in its turn describes what constitutes 

administration of a tax Act, and powers (a) and 

(b) of section 3(2) would be relevant to the 

comparison:

Administration of a tax Act means to—

(a) obtain full information in relation to—

(i) anything that may affect the liability of a 

person for tax in respect of a previous, 

current or future tax period;

(ii) a taxable event; or

(iii) the obligation of a person (whether 

personally or on behalf of another person) to 

comply with a tax Act;

(b) ascertain whether a person has filed or 

submitted correct returns, information or 

documents in compliance with the provisions of 

a tax Act…’

Does the BP decision have relevance to South Africa?

• Factual data

The High Court has pronounced on the application of the definition of 

‘relevant material’ in relation to the provision of factual data. In the 

matter of C:SARS v Brown 78 SATC 255 (E), it was held in the context 

that a request for information in the form of data was within the scope of 

section 46 of the TAA. Smith J, at paragraphs 40 to 42, made this 

abundantly clear:

‘[40] It is in my view similarly manifest that the information sought in the 

questionnaire constitutes ‘relevant material’ since it pertains to the 

respondent’s assets, liabilities and expenses. Furthermore, the questionnaire 

could hardly have been more specific regarding the information which the 

respondent is required to provide, and I am accordingly satisfied that 

adequate specificity has been provided as required by the Act.

[41] There can also be little doubt that the issuing of the questionnaire was 

done in the course of the ‘administration of a tax Act’ since the information 

sought therein manifestly relate to “the liability of a person or persons for 

tax in respect of a previous, current or future tax year”. (Section 3(a)(i))

[42] I am accordingly of the view that the applicant has established all the 

requisite jurisdictional facts mentioned in s 46. The respondent’s contention 

that the issuing of the questionnaire was a “fishing expedition” is thus 

untenable. The questionnaire was issued against the background of 

information to the effect that there may have been non-disclosure of 

relevant information by the respondent, coupled with the fact that he did 

not register as a taxpayer or submit tax returns. In my view these factors 

constituted a sound basis for the issuing of the questionnaire and cannot by 

any stretch of the imagination be regarded as “a fishing expedition”.’

This is a welcome judgment that may well have relevance to the exercise of powers by 
the South African Revenue Service (SARS) under section 46 of the Tax Administration 

Act (TAA). Although the wording of the Canadian regulation and the terminology used 

in the TAA are not identical, there is sufficient similarity for comparison.

Restrictions on a tax authority’s 

right to information
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The question at this point that has not yet been 

interpreted in our courts is the application of the 

term ‘relevant’ to the extent that the information 

may contain or consist of an opinion on the 

application of the law to a specific set of facts. 

Paradoxically, an opportunity arose for a South 

African court to interpret and apply the term, but 

the point was not argued in the court. In A 

Company & Others v C:SARS 76 SATC 321 (C), an 

application was made to the High Court to restrict 

the content of information contained in a law firm’s 

invoices to a taxpayer that was to be disclosed to 

SARS.

The background was that a SARS auditor had 

requested details of the line item ‘Professional Fees’ 

in the trial balance. In response, the taxpayer had 

provided a breakdown of the fees specifying the 

supplier and providing copies of the invoices. 

However, it had not, at the time of submitting the 

response, located the lawyer’s invoices, and 

undertook to provide them. When the invoices were 

located it was discovered that they contained 

information concerning transactions to which the 

company or a group entity had been a party.

The taxpayer therefore wrote to SARS and stated 

that the invoices were protected by legal 

professional privilege and that they were not 

obliged to deliver the invoices. SARS rejected this 

assertion and demanded the production of the 

invoices. The taxpayer provided SARS with 

redacted copies of the invoices. At the same time 

the SARS auditor was informed that no deduction 

had been claimed in respect of the expenditure 

incurred in respect of the invoices. SARS again 

demanded production of the invoices in unredacted 

form. The taxpayer then applied to the High Court 

for an order that the information in the invoices 

was protected by legal professional privilege.

The point of interest in the judgment delivered by 

Binns-Ward J is found in paragraph 13:

SARS explained its annexure of the material as having 

been to deal with what the Commissioner had 

apprehended to be a contention by the applicants that 

the content of the invoices was not relevant to the 

investigation being undertaken by SARS. Lack of 

relevance would have afforded a separate ground for 

resisting its disclosure, quite discrete from that of 

legal professional privilege. Having regard to the 

tenor of the correspondence exchanged between the 

parties, which was annexed to the founding papers, 

and in which the applicants’ right to contend that the 

information sought was irrelevant was reserved, I 

consider that the respondent’s apprehension of the 

applicants’ position in this respect was reasonably 

formed. The answering papers were handled 

sensitively to prevent any unwarranted invasion of 

the applicants’ privacy and, by agreement between the 

parties, the court was requested to hear the 

application in camera, which duly happened. In the 

event, the applicants did not persist at the hearing 

with any argument that they were entitled to withhold 

the invoices, or any of the content thereof, for want of 

relevance. For the purposes of the declaratory relief 

that they seek in these proceedings the applicants 

confined the basis of their alleged entitlement to 

withhold part of the content of the documents to legal 

advice privilege.

It is evident that the parties contemplated that a 

challenge lay against the request for want of 

relevance. After all, the SARS auditor had requested 

information relevant to determining the liability to 

tax in a particular year of assessment and had 

received sufficient information to satisfy him or her 

that there had been no unauthorised deduction in 

relation to the invoices.

There are similarities between these facts and the 

facts in the BP Canada appeal. In the case of A 

Company, the auditor required information to 

audit a particular line item in the trial balance and 

identify how the information had been reflected for 

tax purposes. The response that the amounts 

reflected on the invoices in question had not been 

claimed as a deduction should have been sufficient 

to settle the inquiry and allow the auditor to move 

on. The auditor, nevertheless, insisted on 

production of the invoices in unredacted form.

However, the issue of relevance was not argued 

before the court. Had it been argued, it is submitted 

that the outcome may well have been that the 

information contained in the invoices was indeed 

not relevant material in the context. 

• Can SARS demand opinions issued by advisors?

Does the BP decision have relevance to South Africa? (cont.)
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• Subsidiaries of foreign listed companies

The requirement for BP Canada to prepare TAWPs 

stemmed from the fact that it was a subsidiary of a 

foreign listed company and, in terms of the accounting 

standards applicable to the parent company, the latter 

company was compelled to quantify ‘uncertain tax 

positions’. BP Canada therefore prepared the TAWPs in 

order to harmonise its accounting principles with those 

of its parent company.

Similar requirements fall on SA subsidiaries of foreign 

listed parent companies. Where a company adopts a 

filing position in relation to a transaction which may 

not accord with the interpretations of SARS, it will 

prepare a document setting out the facts; the possible 

conflicting interpretations of law in relation to the facts; 

the reasons for its adoption of an interpretation; a 

quantification of the potential additional tax, penalty 

and interest that might be incurred if its interpretation 

is overturned; and an estimate of the probability that 

the interpretation might be overturned.

The question whether SARS is entitled to treat such a 

document as ‘relevant information’ is yet to be 

determined under our law. There is an argument that 

statements of opinion are not ‘information’. This was 

not accepted in the Canadian Federal Court of Appeal, 

which took the view that the term was to be interpreted 

broadly. The issue will therefore likely turn on the 

question whether the contents of such a document are 

relevant.

The extent of SARS’ rights turns on the question whether 

SARS has an automatic right to be apprised of more than 

the factual data in order to assess a person to tax. The 

Canadian judgment takes the view that this is a form of 

enforcement of self-audit, and is contrary to the principle 

that a taxpayer may reasonably adopt a filing position that 

exposes it to a lesser tax liability.

The relevance of the information must be determined in the 

light of the facts and circumstances, having regard to ‘… the 

language used in the light of the ordinary rules of grammar 

and syntax; the context in which the provision appears; the 

apparent purpose to which it is directed and the material 

known to those responsible for its production.’ (per Wallis 

JA Natal Joint Municipal Pension Fund v Endumeni 

Municipality 2012 (4) SA 593 (SCA) at paragraph 18).

The Explanatory Memorandum on the Objects of the Tax 

Administration Bill, 2011 summarises the purpose and 

known information in its discussion on what constitutes 

‘relevant material’ at paragraph 2.2.1.8:

‘The term ‘‘relevant material’’ is important for information 

gathering under Chapter 5 and means any information, 

document, or thing that is foreseeably relevant for tax risk 

assessment, assessing tax, collecting tax, or showing 

noncompliance with an obligation under a tax Act or showing 

that a tax offence was committed. 

The standard of foreseeable relevance, which is inter alia 

regarded by the OECD as the standard in the context of 

specifying the information that should be exchanged between 

countries, is intended to provide for the procurement of 

information in tax matters to the widest possible extent and, at 

the same time, to clarify that revenue authorities are not at 

liberty to engage in ‘‘fishing expeditions’’ or to request 

information that is unlikely to be relevant to the tax affairs of a 

given taxpayer. This is a narrower term than ‘‘may be 

relevant’’, which is the standard used in some tax jurisdictions. 

Risk assessment, as reflected in clause 44, is one of the 

premises of SARS’ audit selection process and involves 

assessing the risk profile of taxpayers (‘‘risk assessment’’) and 

then allocating resources in accordance with the risk profiles 

(‘‘risk-led resource allocation’’) which should result in more 

targeted audits. Risk assessment also assists in addressing 

emerging tax risks in real-time, which should enable SARS to 

provide tax certainty to taxpayers sooner and quicker 

guidance on tax matters and to reduce the need for protracted 

forensic audits (typically some years after targeted 

transactions occurred). Risk-driven processes should also limit 

disputes and reduce the incidence of tax underpayments and 

understatement penalties or administrative non-compliance 

penalties. Obtaining real-time ‘‘relevant material’’ from 

taxpayers is key to effective risk management of taxpayers.’

Far from asserting an unrestricted right, the explanation 

emphasises the need for foreseeable relevance and the 

avoidance of unwarranted requirements to obtain 

information by way of so-called ‘fishing expeditions’.

• SARS’ rights

Does the BP decision have relevance to South Africa? (cont.)
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• SARS guide on access to audit files

In December 2016, SARS issued an external guide relating to access to 

audit files. The contents of this document provide indications of 

SARS’ policy stance. It is noteworthy that SARS views itself as having 

an unrestricted right to information in audit files, but states that, as a 

matter of policy, it will exercise the rights with restraint, as illustrated 

in the following extract from page 4:

‘There is no general restriction on SARS requiring information contained 

in an audit file. However SARS respects the unique relationship between 

the taxpayer and its statutory auditors; and therefore undertakes not to 

call for audit files as a matter of routine or without obtaining approval 

from a senior official. Policies and procedures have been put in place 

within SARS to govern such requests…’

It is vital to financial markets that corporate reporting is as open and 

transparent as possible. The assertion that SARS has an unrestricted 

right to information in audit files has a negative connotation. It places 

auditors and their clients in a difficult position. The client may be less 

inclined to communicate candidly with the auditor if it considers that 

SARS has carte blanche to inspect the audit files. In turn, the 

withholding of information adversely affects the integrity of the 

financial statements and the auditor’s opinion in relation to such 

statements.

The impression is created that the determination of relevance is 

apparently the exclusive domain of SARS. The definition of ‘relevant 

material’ refers to the items in question being those which ‘in the 

opinion of SARS are foreseeably relevant’. This somewhat paradoxical 

requirement bears examination –

 The opinion of SARS is subjective, in the sense that it reflects a 

conclusion at which SARS, through its officials, has arrived.

 On the other hand, foreseeability is, by nature, objective. It indicates 

that something is ‘able to be foreseen or predicted’ (www.en.oxford

dictionaries.com).

Does the BP decision have relevance to South Africa? (cont.)

Conclusion

It is therefore submitted that SARS does not have an 

unrestricted right to call for access to audit files. Firstly, it is a 

matter of record that the power is to be exercised with 

restraint. Secondly, before it may exercise the power, it must 

be able to establish that the information in the audit files is 

foreseeably relevant to the determination of a liability to tax or 

establishing compliance with a tax act. To do so, SARS must be 

in a position to identify with reasonable specificity the 

information required and the reasons that make the 

information predictably relevant.

Restrictions on a tax authority’s 

right to information
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Where it is evident that operations are 

established in a country in which the manner 

of determining taxable income and the rate of 

tax applied to such taxable income are 

substantially similar to those applied in the 

jurisdiction of the controlling company, it 

may be inferred that the purpose of 

establishing operations in that country is 

unlikely to be to avoid or reduce tax.

Tax authorities generally recognise the need 

to limit the application of CFC provisions to 

enable them to combat profit shifting to 

benefit from low taxation. They do so usually 

by excluding from the provisions of the 

legislation CFCs that derive income from 

countries in which the taxation provisions are 

unlikely to result in a shift of profit based 

purely on considerations of tax reduction. 

From an administrative viewpoint this is also 

justifiable, in the sense that, in these cases, 

the major portion of any taxes assessed as a 

result of imputation of the income of a CFC is 

likely to be offset by applicable double tax 

relief.

Two broad approaches may be considered in 

this regard:

• A ‘schedule’ approach; or

• An ‘effective tax rate’ approach.

Schedule approach

The ‘schedule’ approach requires that a list be 

prepared specifying the countries which are 

either excluded from the application of the 

CFC provisions (‘white list’) or the countries 

which are compulsorily subject to the 

application of the CFC provisions (‘black 

list’). This approach was initially adopted in 

South Africa by National Treasury when the 

CFC provisions were originally formulated.

The schedule approach has the elements of 

certainty and simplicity. However, it requires 

constant monitoring, as countries may 

become eligible for inclusion in or exclusion 

from the list when adjustments are made to 

their statutory rates of taxation. For this 

reason, it was replaced with the alternative 

mechanism after a short period of time.

Effective tax rate

The alternative mechanism is to apply a case-

by-case analysis in which the income of a CFC 

may be exempted from imputation if the CFC 

is subject to an effective tax rate that is above 

a benchmark rate. 

The benefit to this approach is principally 

that less regard is paid to the statutory rate of 

tax that may apply, and greater consideration 

is given to the global tax exposure of the CFC. 

The benchmark is typically set by reference to 

the amount of tax that might have been 

payable if the CFC had derived its income as a 

resident in the relevant controlling 

jurisdiction.

This approach cannot ignore the fact that the 

basis for determining taxable income in 

foreign jurisdictions may not be the same as 

that in the home jurisdiction. Two areas are 

of particular relevance:

• In certain jurisdictions, the law not only 

permits the carry-forward of assessed 

losses but also allows the taxpayer to 

reopen prior-year assessments and carry 

back losses for a limited number of years.

• Some jurisdictions impose a single tax on a 

group of companies in terms of which the 

income and losses of all the companies 

within the group are aggregated and intra-

group items are eliminated, so that tax is 

payable on the net group income derived 

from third parties.

When an effective tax rate exemption is used 

as the mechanism, it must provide a fair basis 

of comparison between the notional domestic 

tax liability and the comparable foreign tax 

liability. 

Controlled foreign companies – amendment to the high-tax escape hatch

Controlled foreign company 

(CFC) legislation that permits a 

country to tax income derived 

by non-resident subsidiaries of 

companies resident in its 

jurisdiction needs to strike a 

balance between counteracting 

deferral of taxation and 

competitiveness. The principal 

thrust of the law is directed at 

taxing the income of foreign 

subsidiaries which may easily 

be diverted to foreign 

jurisdictions or which is 

derived in foreign jurisdictions 

where the principal benefit of 

conducting operations in such 

jurisdictions is low taxation or 

no taxation.

Controlled foreign companies –

amendment to the high-tax 

escape hatch
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This is achieved, typically, by limiting the 

comparison to the taxes that would notionally 

have been incurred if there had been no 

assessed losses and no group taxation. 

Therefore, for purposes of the foreign tax 

calculation, it would be necessary, first, to add 

back any assessed losses actually allowed and, 

secondly, to reallocate losses and intra-group 

transactions to the companies that actually 

incurred such losses. This results in each 

company being notionally taxed as a ‘stand-

alone’ entity (as is the case in South Africa) 

and not as an element of a group.

The high-tax exemption in section 9D(2A) of 

the Income Tax Act, as it applied for years of 

assessment ending on or before 31 March 

2016, displays the hallmarks of a fair 

benchmark. It recognises that the distorting 

effect of assessed losses or group losses should 

be ignored in both the notional domestic tax 

calculation and the determination of the 

foreign tax liability for purposes of the 

comparison.

The determination of the notional foreign tax 

liability in the case of a CFC that forms part of 

a tax group in a foreign jurisdiction is, of 

necessity, hypothetical. If it were not, the tax 

bases would not be comparable. What is clear 

is that the requirement in our legislation to 

exclude assessed losses and losses of other 

companies in the foreign tax group was not 

accidental or unintended, but was 

incorporated into the law in order that there 

should be a fair and morally defensible basis 

for comparison. 

A brief example illustrates the fairness:

Assume a foreign tax group comprises two companies, A and B.

A B

Foreign taxable income $500 000 ($400 000)

Notional foreign tax at 25% $125 000 $0

Under group taxation, the income of A is aggregated with the loss of B, and the actual 
tax on group taxable income of $100 000 would be $25 000.

Notional SA taxable income $520 000 ($415 000)

Notional SA tax at 28% $145 600 $0

Under current provisions, company A would meet the high-tax exemption requirement, 

because group losses are ignored (naturally, because they arise in determining the 

eligibility of company B to the exemption). In the following year of assessment, B’s 

assessed loss would be disregarded for both the notional foreign tax and the notional 

domestic tax calculations.

It is fallacious to argue in this instance that the businesses were established in the foreign 

jurisdiction to benefit from a low-tax regime.  The tax rate is substantially comparable to 

SA’s, and all that is impacted is the timing of the tax recognition. Under SA law, B’s loss 

would be deferred, while under foreign law it may be utilised currently. 

New legislation

Parliament enacted an amendment to section 

9D(2A) of the Income Tax Act in January 

2017. This amendment will come into effect in 

years of assessment commencing on or after 

1 April 2017.

The Draft Explanatory Memorandum to the 

Draft Taxation Laws Amendment Bill (no 

explanatory memorandum was issued with 

the final Bill) states:

‘Generally, the income tax [Act] does not 

allow foreign tax rebate on notional taxable 

income. However, in the calculation of the 

hypothetical amount of foreign taxes some 

CFCs within a group of companies that are in 

a loss-making position benefit from the high-

tax exemption. This creates an anomaly 

because in these circumstances, no foreign 

tax is actually paid or payable by the CFC.’

This explanation is fundamentally misleading. 

CFCs that are in a loss-making position do not 

benefit from the high-tax exemption. If the 

foreign country in the earlier example did not 

apply group taxation, the assessed loss of 

company B would be disregarded in any 

subsequent year of assessment in determining 

whether the high-tax exemption applied to 

company B. 

Controlled foreign companies –

amendment to the high-tax 

escape hatch
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Under group taxation, the foreign tax 

liability of the group of companies in any 

year may be lower or higher than the liability 

would have been if each company were taxed 

as a standalone entity in that jurisdiction, 

depending on when losses arising have been 

applied to reduce group taxable income. 

Over time the amount of tax that the foreign 

jurisdiction collects on a group basis is the 

same as the aggregate tax it would have 

collected if there had not been group 

taxation.

The amendment completely overlooks the 

fact that the tax bases that are being 

compared are fundamentally notional. On 

the one hand there is a notional South 

African tax liability against which a notional 

foreign tax rebate must be compared. The 

explanation appears to suggest that an 

actual foreign tax liability should be 

compared with a notional domestic tax 

liability. It ignores that foreign laws may 

nevertheless make group members jointly 

and severally liable for all taxes incurred 

within the group and that any tax deferred 

by group losses may lawfully be recovered at 

a later date from the company that derived 

otherwise taxable income.

The amendment does not go so far as to 

require that assessed losses must not be 

disregarded. This requirement is retained. 

This demonstrates the inequity that arises 

from selectively disregarding losses. The 

amendment effectively provides that the 

assessed loss of company B would be 

disregarded if there is no group taxation, but 

must not be disregarded if group taxation 

applies. In effect the foreign jurisdiction’s 

treatment of the group of companies governs 

whether an assessed loss should or should 

not be disregarded.

The high-tax exemption is there to provide 

reasonable assurance that the operations in a 

foreign jurisdiction are exposed to taxation 

that is comparable to South African taxation 

and that potential liability to tax is not being 

abused by establishing companies in low-tax 

or no-tax jurisdictions. Destroying the very 

principle of comparability that should 

underpin the exemption sabotages the 

purpose of the exemption. 

Controlled foreign companies –

amendment to the high-tax 

escape hatch

The takeaway

The amendment potentially affects South African multinational 

groups adversely. Eighteen member states in the European Union 

permit group taxation. Group taxation is also permitted in the 

United States of America, Australia and New Zealand. Many of these 

countries are major trading partners and investment destinations 

for SA multinationals. They are undoubtedly not tax havens.

The additional tax burden that is likely to fall on South African 

multinational groups adversely affects the competitiveness of South 

African-controlled operations and tarnishes the attractiveness of 

South Africa as a holding company location.
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Legislation

7 Apr 17 Notice in terms of section 12T in respect of a person or entity that may administer a financial 

instrument or policy as a tax-free investment

Notice 308 published in Government Gazette no. 40757 with an implementation date of 

31 March 2017.

7 Apr 17 Appointment and Reappointment of Members of the Tax Court Published in Government Gazette no. 40772 with a commencement date of 27 March 

2017.

7 Apr 17 Regulations on Tax-Free Investments Regulation R309 published in Government Gazette no. 40758. 

Regulations 1, 2, 4, 6, 7, 9, 10, 11 and 12 came into operation on 1 March 2017.

Regulations 3, 5 and 8 came into operation on 1 April 2017.

7 Apr 17 Date upon which the employer must render a return EMP501 Notice 340 published in Government Gazette no. 40772 with an implementation date of 

7 April 2017.

31 Mar 17 Amendment in Part 1 of Schedule No. 1, by the substitution of tariff subheadings 1001.91 and 

1001.99 as well as 1101.00.10 and 1101.00.90 to reduce the rate of customs duty on wheat and 

wheaten flour from 159.14c/kg to 119.02c/kg and 238.71c/kg to 178.53c/kg respectively, in 

terms of the existing variable tariff formula – ITAC Minute M01/2017

Notice R.295 published in Government Gazette no. 40734 with an implementation date 

of 31 Mar 17.

31 Mar 17 Part 5B of Schedule No. 1 – An increase of 9c/li in the RAF levy from 154c/li to 163c/li on both 

petrol and diesel to give effect to the Budget proposals announced by the Minister of Finance on 

22 February 2017

Notice R.294 published in Government Gazette no. 40734 with an implementation date 

of 5 Apr 17.

SARS Watch 22 February to 26 March  2017
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Legislation (cont.)

31 Mar 17 Part 5A of Schedule No. 1 – An increase of 30c/li in the rate of the general fuel 

levy from 285c/li to 315c/li and 270c/li to 300c/li on petrol and diesel respectively 

to give effect to the Budget proposals announced by the Minister of Finance on 

22 February 2017

Notice R.293 published in Government Gazette no. 40734 with an implementation date of 5 Apr 17.

31 Mar 17 Part 3 of Schedule No. 6 – As a consequence to the increase in the fuel levy as 

announced by the Minister of Finance in his budget speech of 22 February 2017, 

the diesel refund provisions are adjusted accordingly

Notice R.292 published in Government Gazette no. 40734 with an implementation date of 5 Apr 17.

31 Mar 17 Amendment of Part 1 of Schedule No. 1 by the substitution of various tariff 

subheadings under tariff headings 72.17 and 73.18 to review the rate of customs 

duty on steel wire products and steel fasteners upwards as recommended in Itac

Report no. 545

Notice R.291 published in Government Gazette no. 40734 with an implementation date of 31 Mar 17.

31 Mar 17 Amendment of the General Notes to Schedule No. 1 to implement the revised 

Tariff Rate Quotas by the substitution of Table 1 in paragraph 3.1 to Note IJ of the 

General Notes in terms of the Economic Partnership Agreement (EPA) which 

came into effect on 10 October 2016

Notice R.290 published in Government Gazette no. 40734 with a retrospective implementation date 

from 1 January 2017.

31 Mar 17 Amendment of Part 1 of Schedule No. 1, by the substitution of tariff subheading 

2933.69.30 to reduce the rate of customs duty on Atrazine from 10% to free of 

duty – Itac Report No. 541

Notice R.289 published in Government Gazette no. 40734 with an implementation date of 31 Mar 17.

Case law

30 Mar 17 CAN - BP Canada Energy Company V Minister of National Revenue This is an appeal brought by BP Canada Energy Company regarding an order of the Federal Court 

wherein the Federal Court judge allowed an application filed by the Minister of National Revenue 

pursuant to subsection 231.7(1) of the Income Tax Act R.S.C. 1985, c. 1 (5th Supp.), compelling the 

production of internal accounting documents, generally referred to as tax accrual working papers.

SARS Watch
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Guides

27 Mar 17 Excess Currency External policy document.

30 Mar 17 Registration Licensing and Designation External policy document.

30 Mar 17 VAT 419 – Guide for municipalities The purpose of this guide is to provide guidance and clarity on the VAT treatment of supplies made by 

municipalities that are registered as VAT vendors. 

Intrepretation notes

31 Mar 17 Draft IN on the value-added tax treatment of supplies of 

international and ancillary transport services

This draft note sets out the VAT treatment of the international transportation of passengers and/or goods, the VAT 

treatment of ancillary transport services, and the rate of tax applicable to each of the aforementioned transportation 

services.

29 Mar 17 IN 39 (Issue 3) – VAT treatment of public authorities and grants This note deals with the VAT treatment of public authorities and grants. In particular, it explains the policy 

framework within which the law operates and the impact of the amendments in this regard which came into effect on 

1 April 2005.

Davis Tax Committee

25 Apr 17 Call for submissions on possible wealth taxes for South Africa Comments should be submitted to the committee by 31 May 2017.

International agreements

13 Apr 17 Bilateral Tax Information Exchange Agreements - Grenada Notice 355 published in Government Gazette no. 40785 with a date of entry into force of 10 March 2017.

SARS Watch
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Rulings

11 Apr 17 BPR 272 – Deduction of expenditure incurred to acquire land 

development rights

This ruling determines the income tax consequences arising out of expenditure incurred by the Applicant to acquire 

rights to develop land on another person’s property at the Applicant’s own risk and to exploit it for its own account. 

11 Apr 17 BPR 271 – Acquisition of leased property by the lessee 

pursuant to a liquidation distribution

This ruling determines the tax consequences of the transfer of immovable property, as a liquidation distribution under 

section 47, to the company renting the property.

11 Apr 17 BPR 270 - Restructuring of property portfolio under the 

corporate rules

This ruling determines certain tax consequences resulting from the restructuring of the unlisted property portfolio of a 

long-term insurer, by making use of the corporate rules.

3 Apr 17 BPR 269 Income Tax consequences of a share buy-back This ruling determines the income tax consequences of a share buy-back between two controlled foreign companies of 

a resident company. 

3 Apr 17 BPR 268 Corrective Payments This ruling determines whether payments to be made to correct amounts erroneously invoiced in previous years of 

assessment will be deductible and whether the receipts of those amounts must be recouped. 

30 Mar 17 Draft BGR on the deduction of input tax in respect of second-

hand gold

This Binding General Ruling sets out the instances in which the supply of gold is regarded to be a supply of “second-

hand goods” as defined in section 1(1) and when notional input tax may be deducted in respect thereof.

Organisation for Economic Cooperation and Development (OECD)

16 Apr 17 International VAT/GST  Guideline The International VAT/GST Guidelines now present a set of internationally agreed standards and recommended 

approaches to address the issues that arise from the uncoordinated application of national VAT systems in the context 

of international trade. 

16 Apr 17 Standard for Automatic Exchange of Financial Account 

Information in Tax Matters, Second Edition 

This publication contains the following four parts: A model Competent Authority Agreement (CAA) for the automatic 

exchange of Common Reporting Standard (CRS) information; the Common Reporting Standard; the Commentaries on 

the CAA and the CRS; and the CRS XML Schema User Guide.

13 Apr 17 Inclusive framework on Base Erosion and Profit Shifting 

(BEPS) composition

The Inclusive Framework on BEPS welcomes Belize and the Cayman Islands among the countries and jurisdictions 

participating on an equal footing in the BEPS Project as Associates. 

6 Apr 17 Guidance on the implementation of country-by-country 

reporting BEPS action 13

Guidance providing essential information that will give certainty to tax administrations and multinational enterprise 

groups alike on the implementation of country-by-country reporting (BEPS Action 13).

Other

29 Mar 17 Customs and excise - external forms The following forms were issued by the SARS Customs and Excise division:

 DA 185.4A11 - Registration SEZ and CCA     • DA 185.4B10 - Registration Manufacturing Warehouse in CCA

 DA 185.4A2 - Registration Client Type 4A2 Exporter     • DA 185.4B9 - Special Storage Warehouse CCAE

 DA 185 - Registration and Licensing of Customs and Excise Clients

SARS Watch
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