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The Supreme Court of Appeal speaks on the
interpretation of statutes

Many disputes between SARS and the taxpayer turn on the interpretation of fiscal legislation or
the interpretation of common-law principles articulated by the courts in earlier cases.

Most recently, in TML Consultancy

CC v CSARS [2012] ZATC 1, where

judgment was given on 22 June

2012, the central issue was whether

the close corporation in issue was

disqualified from being taxed as a

“small business corporation” in

terms of section 12E(4) of the

Income Tax Act 58 of 1962 because

it had earned its income from

“personal services”, namely,

consulting.

The Tax Court held that, in this

context, consulting bore the narrow

meaning of “the offering of advice by 

a professional or qualified person”

and that the taxpayer in this case, as

a close corporation, held no

qualification as a professional, and

neither did its sole member. 

In CSARS v NWK Ltd 2011 (2) SA 67

(SCA) the Supreme Court of Appeal

held that one of the common-law

criteria that stamped a transaction as 

being simulated was that it lacked

“commercial sense”, and in CSARS v

Founders Hill (Pty) Ltd [2011]

ZASCA 66 the Supreme Court of

Appeal held that the proceeds of the

sale of an asset by a realisation

company would be capital only in

exceptional circumstances.

The principles of statutory
interpretation

Every aspiring tax practitioner is

required to study the principles that

govern the interpretation of statutes

in general and fiscal statutes in

particular. Generations of students

have learned the mantra that the

golden rule of interpretation is to

determine and give effect to “the

intention of the legislature”, and that 

this is to be derived from the

ordinary grammatical meaning of

the language of the legislation unless 

this would lead to absurdity that

could not have been intended.

Yet a moment’s reflection reveals the 

difficulties with this principle. 

In a legislature consisting of perhaps

hundreds of members, how is a

common “intention” to be derived?

And, in any event, is it not so that

fiscal legislation is drafted, not by

parliamentarians, but by experts at

Treasury at the behest of SARS? And

that draft legislation is often

redrafted by parliamentary

committees and is then subject to

public debate, after which it may be

further revised and amended before

it is finally enacted into law? 

How then is it possible to distil from

this process “the intention of the

legislature”?

A new locus classicus on the
principles of statutory
interpretation

On these and other troubling issues

regarding the interpretation of

legislation, the recent decision of the 

Supreme Court of Appeal in Natal

Joint Municipal Pension Fund v

Endumeni Municipality 2012 (4) SA

593 (SCA), in which judgment was

given on 16 March this year, is

destined to be the new locus

classicus.

In summary, Wallis JA, giving the

judgment of the court, said that –

· Over the last century there have

been significant developments in

the law relating to the

interpretation of documents, both

in this country and elsewhere.

· The process of interpretation is

objective, not subjective.

· A sensible meaning is to be

preferred to one that leads to
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insensible or unbusinesslike

results or that undermines the

apparent purpose of the

document. 

· Judges must be alert to, and guard

against, the temptation to

substitute what they regard as

reasonable, sensible or

businesslike for the words actually

used. To do so in regard to a

statute or statutory instrument is

to cross the divide between

interpretation and legislation.

· From the outset it is necessary to

consider the context and the

language together, with neither

predominating over the other. This

is the approach that courts in

South Africa should now follow,

without the need to cite

authorities from an earlier era that

are not necessarily consistent and

which frequently reflect an

approach to interpretation that is

no longer appropriate.

· An expression such as “the

intention of the legislature” is to be

avoided, because it is a misnomer

in so far as it connotes that

interpretation involves an enquiry

into the mind of  the legislature.

· The enquiry is restricted to

ascertaining the meaning of the

language of the provision itself.

There is no basis upon which to

discern the meaning that the

members of parliament or other

legislative body attributed to a

particular legislative provision in

a situation or context of which

they may only dimly, if at all, have

been aware.

· Accordingly, to characterise the

task of interpretation as a search

for such an ephemeral and

possibly chimerical meaning is

unrealistic and misleading.

· The sole benefit of expressions

such as “the intention of the

legislature” is to serve as a

warning to courts that the task

they are engaged on is discerning

the meaning of words used by

others, not one of imposing their

own views as to what it would

have been sensible for those others 

to say.

· In resolving these problems, the

apparent purpose of the provision

and the context in which it occurs

will be important guides to the

correct interpretation. An

interpretation will not be given

that leads to impractical,

unbusinesslike or oppressive

consequences, or that will stultify

the broader operation of the

legislation or contract under

consideration.

These principles are consistent with

the dictum of the Constitutional

Court in Bato Star Fishing (Pty) Ltd v

Minister of Environmental Affairs 

2004 (4) SA 490 (CC) that “the

emerging trend in statutory

construction is to have regard to the

context in which the words occur,

even where the words to be

construed are clear and

unambiguous”.

A monumental issue of
interpretation lies ahead in
relation to the new GAAR

The principles clearly laid down in

the Natal Municipal Pension Fund

decision and outlined above will be

of great benefit when our courts

finally confront the most difficult

fiscal interpretation issue ever faced

in this country – that of giving a

coherent and commercially

pragmatic interpretation to Part IIA

of the Income Tax Act which has

replaced the now-repealed section

103 of the Act as the general

anti-avoidance rule.

To date, there has not been a single

reported judicial decision on the

interpretation of any aspect of the

new Part IIA, which is replete with

difficult and contentious words and

concepts, such as – 

· a lack of commercial substance;

· the misuse or abuse of provisions

of this Act;

· a significant effect on business

risks, legal substance or effect that

is inconsistent with legal form;

the making of compensating

adjustments to ensure the consistent

treatment of all parties.

Generations of students have learned the mantra that the golden rule of interpretation is to determine 

and give effect to “the intention of the legislature”, and that this is to be derived from the ordinary

grammatical meaning ... 
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The fiscal concessions available to “friends with
benefits”

The South African tax system, as with many others around the world, extends various fiscal
concessions to taxpayers who are married. 

In particular, the tax system

acknowledges the need to extend tax 

concessions to married couples and,

in some contexts, to defer the

payment of tax until the death of the

survivor, so that the latter’s financial

resources are not depleted by the

death of the first dying. In South

Africa, for example, capital gains tax

in respect of assets bequeathed by

the first-dying spouse to the

survivor, is in effect deferred until

the latter dies or disposes of those

assets.

The extended statutory
definition of a “spouse”

Such concessions are generally made 

available only to “spouses” and this

reflects society’s recognition of the

importance of the institution of

marriage. However, in order not to

infringe the constitutional right to

equality and freedom from

discrimination, the definition of

“spouse” in South Africa’s Income

Tax Act 58 of 1962 was amended to

include – 

“a person who is the partner of such

person in a same sex or heterosexual

union which the Commissioner is

satisfied is intended to be

permanent.”

The Estate Duty Act 45 of 1955 has a 

similar definition.

Where a same-sex or heterosexual

couple is not married, they thus have 

a financial interest in being

categorised for tax purposes as

“spouses”. Failure to take advantage

of this concession can carry a

significant fiscal cost.

However, where a person in such a

de facto relationship is making a will, 

it is all too easy to overlook the fact

that, if nothing particular is said in

this regard, the survivor may have

difficulty in establishing, to the

satisfaction of SARS, that his or her

relationship with the deceased was

indeed “intended to be permanent”.

A directive will have to be
sought from SARS

If the deceased estate is to be wound

up on the basis that the deceased

was a “spouse” in a de facto

relationship, a directive will have to

be sought from SARS that, for the

purposes of the Income Tax Act and

the Estate Duty Act, the two

individuals in question were indeed

in a relationship that was “intended

to be permanent” and that they are

thus to be treated, for purposes of

the Act, as “spouses”.

SARS is unlikely to give such a

directive on the mere say-so of the

survivor. Affidavits and other

documentary proof are likely to be

demanded, attesting to such matters

as the length of the relationship, the

existence of a joint household, the

sharing of expenses, and so forth.

The shorter the relationship, the

more difficult it may be to satisfy

SARS that the relationship was

intended to be permanent. 



August 2012 5

The delicacy of the statutory

draftsman has left some important

issues ambiguous in the definition of 

“spouse”. 

The definition does not, for example, 

say that the relationship has to be a

sexual one, or even a “romantic”

one. It is thus not clear whether, for

example, two good – but platonic –

friends could fall within the

definition, or even whether two

brothers or two sisters who, for

example, lived together, could fall

within the definition. Such questions 

would, no doubt, turn on the court’s

interpretation of the crucial but

undefined words “partner” and

“union” in the definition of “spouse”.

It would be wise to include in a will

an explicit identification of the

testator’s de facto life partner, and to

include an unambiguous statement

that the relationship was “intended

to be permanent”. That declaration

may not, in and of itself, be all that

SARS requires, but it would certainly 

make the task of the survivor

considerably easier in proving the

relationship.

If SARS were to refuse to accept that

the survivor was indeed in a de facto

relationship with the deceased that

was “intended to be permanent”, its

decision in this regard would clearly

amount to “administrative action” on 

the part of SARS which could be

taken on review in terms of the

Promotion of Administrative Justice

Act 3 of 2000.

Ancillary consequences of a
declaration as to a permanent
relationship

However, the question whether a

couple should make a joint

declaration during their lifetime

regarding their life partner status,

with a view to qualifying as

“spouses” is a decision to be carefully 

weighed, as such a declaration could 

prove costly if the relationship were

to break down and an aggrieved

partner were then to claim

“palimony” from the other. 

And, of course, after the death of a

de facto partner, the other would be

entitled to claim maintenance from

the deceased estate in terms of the

Maintenance of Surviving Spouses

Act – which could then significantly

disturb or even render nugatory, the

will of the first-dying, in that the

claim may swallow up all or most of

the estate and defeat the claims of

heirs or legatees. In this regard, it

needs to be borne in mind that a

claim under this Act need not

necessarily be for an annuity, but

can be for a lump sum; see Oshry v

Feldman [2011] 1 All SA 124 (SCA).

African Tax and Business Symposium

Africa today – 54 investment opportunities

Maputo, Mozambique | 16-19 September 2012

According to McKinsey, Africa in 2020 will have a collective GDP of $2.6 trillion and consumer

spending power of $1.4 trillion, the opportunity this represents for investors is immense. With the 

increasing volatility of the Western Markets, Africa is now increasingly becoming a preferred

investment destination of choice. 

A catalyst for this has also been the progress made towards regional integration to create larger

markets, enhanced competitiveness and improving infrastructure.

At our 15th African Tax and Business Symposium, PwC and other specialists on Africa will

present topics covering the tax, regulatory and business aspects of doing business in Africa, in a

range of plenary and workshop sessions. There will also be the opportunity to engage with PwC

partners and staff representing more than 25 countries on the African continent either at informal 

networking sessions or by pre-arranged client-specific sessions. 

This event is attended by over 100 representatives of multinational corporations annually, and

the number of attendees increases every year – making this an unrivalled opportunity to interact

with peers managing tax and other business challenges in Africa. If you are interested in, or are

already doing business in Africa, you should not miss this prestigious event.

Contact Sonja Nel on 27 11 797 4207 or sonja.nel@za.pwc.com    

Where a couple is not

married, they have a financial 

interest in being categorised

fo tax purposes as “spouses”.
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Piercing the corporate veil to recover the tax payable
by one company from the funds or assets of another

The decision of the Gauteng Tax Court in CSARS v Metlika Trading Limited [2010] ZAGPPHC
170 was handed down on 5 August 2010 and received wide coverage in the business press as the
latest instalment in South Africa’s most protracted tax litigation.

Surprisingly, the presiding judge

marked his judgment as “not

reportable” – in other words that it

was not of sufficiently wide interest

or importance to warrant being

included in the law reports. 

It is true that the judgment did not

lay down any new principles, but the 

core ruling that, on common-law

principles, the corporate veil of one

company, Metlika Trading Ltd,

should be pierced in order to enable

SARS to attach its assets to satisfy a

tax liability of another company, Ben 

Nevis Holdings Ltd, is one of wide

interest to tax professionals and the

corporate world in general.

The actio Pauliana

It is, however, a pity that the court

did not discuss – beyond a passing

mention – the potential application

of the common law actio Pauliana in

the circumstances of this case. This

Roman Law remedy, which is part of

our common law heritage, is

available where a debtor disposes of

assets with the intent to defraud; in

which event a court can set aside the

disposition, provided that the

alienee was a party to the fraud and

had acquired the property, even if

innocently, ex titulo lucrativa, that is

to say gratuitously, for no

consideration.

The most obvious situation in which

the actio Pauliana can be invoked is

where a person faced with imminent 

bankruptcy gives away his property

to friends and family in order to

defeat the claims of his creditors –

including, of course, SARS.

Background

The background to the judgment is

the interlocking web of companies

and trusts established by the

well-known entrepreneur, David

King, the astronomical profits made

from the sale of the shares in one of

those companies, Specialised

Outsourcing Ltd, which was listed on 

the JSE, and the convoluted

stratagems that ensued to keep those 

profits beyond the reach of SARS.

Specialised Outsourcing Limited,

(SOL), was a subsidiary of Ben Nevis 

which held 71% of its shares. SOL

was listed on the JSE on 29 October

1997 and the value of its shares rose

from R1,20 to R80 a share within a

year. All the shares in Ben Nevis

were held by a Guernsey company

which, in turn, held the shares as

trustee for Glencoe Investments

Trust, a Guernsey-based trust whose

beneficiaries included David King,

his wife and children. It has never

been formally established (though

there are grounds for suspicion) that 

King is de facto in control of Glencoe

Investments Trust, and thereby of

Ben Nevis, and is effectively the

puppet-master for the interlocking

web of companies and trusts.

In 1997, Ben Nevis authorised David 

King to sell nearly two million of

SOL’s shares, and the sale yielded

some R22 million. From March

1998, King marketed and sold most

of the shares held by Ben Nevis in

SOL for a profit exceeding R1

billion. Some of the proceeds of the

sale were banked in King’s personal

banking account in South Africa and

were used to buy personal assets,

such as cars, paintings and

immovable property.

Predictably, SARS was interested in

the taxability of the profits from the

sale of the SOL shares and made

inquiries of King in this regard,

which included questions regarding

assets that King had purchased with

those funds and had then registered

in his own name. SARS was not

satisfied with the responses it

received.

The section 74C inquiry

In 2002 an inquiry in terms of

section 74C of the Income Tax Act

was held to investigate King’s affairs. 

At this inquiry, King testified as to

the circumstances in which SOL

shares had been acquired and later

sold by Ben Nevis.

It came to light that Bermuda Trust,

which controlled Ben Nevis, had

purchased a shelf company (later

known as Metlika Trading Ltd) in

the British Virgin Islands as a new

and ostensibly “clean” entity which

could hold the Ben Nevis
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subsidiaries in South Africa and into

which Ben Nevis and its subsidiaries

could transfer their assets, leaving

Ben Nevis’s cupboard virtually bare

when SARS tried to recover tax that

was due by this company from its

sale of SOL shares.

Assessments were issued against
Ben Nevis

The outcome of the inquiry was that

SARS issued assessments against

Ben Nevis in February 2002, by

which time that company’s assets

had, in a great measure, been

siphoned off to Metlika in

accordance with the plan devised by

King’s advisers.

This, then, was the background to

SARS’s decision to embark on legal

proceedings in South Africa to try to

secure a court order that would

enable it to recover from Metlika the

tax owing by Ben Nevis.

It was not disputed that, in

December 2000 and January 2001,

Ben Nevis Holdings Ltd had

transferred most of its South African

assets to Metlika Trading Ltd. Both

of these companies were

incorporated in the British Virgin

Islands and the shares were, in

effect, held by David King, via his

interest in and influence over

Glencoe Investments Trust, which

was based in Guernsey.

The contentious transfer of
assets from Ben Nevis to Metlika

SARS contended that the transfer of

its assets by Ben Nevis had been

made with the intention, common to 

Metlika and Ben Nevis, of dissipating 

the Ben Nevis assets in order to

defraud SARS by rendering Ben

Nevis’s tax debt irrecoverable. 

In the Tax Court proceedings, SARS

sought an order for the piercing of

the corporate veil of Metlika,

alternatively, a reversal of the

transfers in terms of the common

law actio Pauliana.

It needs to be borne in mind that

these proceedings were separate

from SARS’s on-going attempts to

attach King’s personal off-shore

assets. SARS claims that, in his

personal capacity, King owes tax of

some R900 million. However, since

those proceedings are still pending

in the Tax Court, the particulars of

this dispute are still covered by the

secrecy provisions of the Income Tax 

Act.

Ben Nevis argued that its controlling

shareholder, Bermuda Trust, had no

idea that SARS would raise

assessments against Ben Nevis, given 

that the latter company was

incorporated in the tax-free

jurisdiction of the British Virgin

Islands. 

The intention behind the
transfer of Ben Nevis’s assets to
Metlika

The judgment records (in para [42])

that the issue before the court was to 

“determine if the transfer of assets

from Ben Nevis to Metlika was done

with dishonesty or improper motive

to frustrate SARS from getting tax

monies due by Ben Nevis” and, if so,

to determine the relief available to

SARS.

A crucial question in this regard was

whether Bermuda Trust knew that

Ben Nevis would or might have a tax

liability vis-à-vis SARS. 

It was argued by the defendants that

Bermuda Trust and its employees

“had no idea” that SARS would raise

an assessment against Ben Nevis.

This proposition was scarcely

convincing, given that the assets

which were sold and gave rise to the

tax liability (namely, the shares in

SOL) were those of a South

African-registered company that had 

made its profits in South Africa.

Counsel for the defendants was

forced to concede that the trustees of 

Bermuda Trust should have

investigated whether Ben Nevis was

a South African taxpayer.

Giving the judgment of the Tax

Court, Ledwaba J held (at para [51]) 

that “The transfer of assets of Ben

Nevis to Metlika, on King’s

instruction, on an urgent basis was

in my view, to create a ‘blind alley’”.

The court held that “the officials of

Bermuda Trust knew or should have

known that there were tax liabilities

for the assets of Ben Nevis situated

in other countries” and that King

knew that SARS was investigating

Ben Nevis. The court held (at para

[54]) that Bermuda Trust knew that

Ben Nevis had made huge profits

from transactions carried out in

South Africa

It has never been formally established (though there are grounds

for suspicion) that King is de facto in control of Glencoe Investments 

Trust, and thereby of Ben Nevis, and is effectively the puppet-master 

for the interlocking web of companies and trusts.
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The critical role of SARS’s
information-gathering powers

The judgment illustrates the

importance and effectiveness of

SARS’s statutory

information-gathering powers, for

SARS needed to call no witnesses in

the Tax Court proceedings and was

able to base its case entirely on the

documents it laid before the court. 

Particularly significant in this regard

were documents that had passed

between the professional advisers of

the King-controlled entities, which

recorded that “we are re-structuring

Ben Nevis, to stop the South African

taxman in his tracks” and that once

this was accomplished, Ben Nevis

would become dormant or extinct.

The purpose of the transfer of
the Ben Nevis assets

Ledwaba J held that the documents

“clearly show that the transfer of

assets was to stop SARS from tracing 

and attaching assets of Ben Nevis for

tax purposes”.

The court concluded that “Metlika

was based as a facade to hide the tax

liability of Ben Nevis from SARS”.

Corporate law principles regarding

the piercing of the corporate veil

On the basis of these factual

findings, the court applied the

corporate law principles laid down

in Cape Pacific Ltd v Lubner

Controlling Investments (Pty) Ltd

1995 (4) SA 790 (A) in terms of

which a court is empowered to

pierce the corporate veil where there 

has been “fraud, dishonesty or other

improper conduct”. 

The court held that the way in which 

Bermuda Trust had conducted the

affairs of Ben Nevis “was improper,

to say the least” and that (see para

[61] of the judgment) “Metlika was

based as a façade to hide the tax

liability of Ben Nevis from SARS”.

The court held (at para [63]) that

the facts of the matter before it

justified piercing the corporate veil

of Metlika in relation to the tax

liability of Ben Nevis vis-à-vis SARS.

The court rejected the argument

that, since Ben Nevis (allegedly) had 

assets of about £96 million, it was

not necessary for the court to pierce

the corporate veil, and pointed out

that it had been held in the Cape

Pacific decision that, where a person

has several available legal remedies,

he can select which to pursue. Thus,

the fact that SARS had other

remedies did not preclude it from

seeking a piercing of the veil in this

case.

In the result, the court handed down

an order declaring that –

· the transfer of specified assets

from Ben Nevis to Metlika was set

aside,

· specified assets of Metlika were

owned by Ben Nevis, and

· specified assets of Metlika, insofar,

as the liability of Ben Nevis for

income tax was concerned, could

be attached and sold in execution

to satisfy in whole, or in part, the

liability of Ben Nevis to SARS.

The impact of the judgment

This judgment is a considerable

victory for SARS, which takes the

view that it will assist in bringing

this protracted litigious saga to

finality. 

Piercing the corporate veil to recover the tax payable by one

company from the funds or assets of another
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SARS Watch
20 July - 20 August 2012

  Interpretation

10 August SARS Guide to the Tax 

Administration Act

SARS has released a short guide to the Act which

is provided to assist taxpayers to understand

their obligations and entitlements under the Tax

Administration Act, 28 of 2011.

Binding rulings

27 July Binding General Ruling 11 – 

Use of an exchange rate

This BGR prescribes the foreign exchange rate

that must be used when issuing tax invoices as

well as for determining the output tax due where 

the consideration for the standard rated supply is 

in a foreign currency. It comes into effect on

1 September.

 Case Law

7 June (late release) XYZ CC v CSARS VAT 889 The case concerns provisions in the Value-Added

Tax Act, 1991, notably the imposition of VAT and 

200% penalties, fraudulent invoices and the

credibility of witness in question.

5 July (late release) AB Mining Pty Ltd v CSARS The case concerns capital gains tax, the disposal

of mineral rights, fair value adjustment, section

11(a) deductions of management fees and travel

expenses, donations tax and penalties.

20 August Metlika Trading and Ben Nevis

Holdings Pty v CSARS and Others

NGHC 20 July 2012

The case concerns the application for an interim

interdict preventing SARS from executing

against certain assets of a taxpayer pending

resolution by trial and arbitration of disputes.

8 August (UK case) HMRC and Another v Ben

Nevis (Holdings) Ltd and Another

[2012] EWHC 1807 (Ch)

The case concerns the international enforcement

of Double Taxation Agreements. It also deals

with the liability for tax, penalties and interest in

terms of the Insolvency Act 1986 and the Income

Tax Act, 1962.

 PwC publications

3 August VAT Alert - Allowances and discounts 

- VAT implications

The second issue of Binding General Ruling 6

(BGR6(2)) eliminates the practical problems

created by the original version, but does not

address all the risks for VAT vendors.

8 August Customs Alert - Transfer pricing and

Pricing Initiative

The intiative has been taken by SARS to

determine whether the legal requirements in

terms of the Customs Act are correctly being

observed and adhered to in respect of the impact

on Customs Valuation as a result of transfer

pricing adjustments.

13 August VAT Alert - Tax invoices issued in

foreign currency

SARS has provided clarity on the exchange rate

to be used where tax invoices are issued in a

foreign currency. 



Zambia

Navigating the complexities of Reverse VAT

Value Added Tax (VAT) on imported services brings into play the concept of
reverse VAT.  The reverse VAT mechanism requires the importer rather than
the supplier of services to account for and pay the VAT over to the local tax
authorities. Generally, reverse VAT is mainly a timing issue as the VAT paid
on the importation of services can be claimed as a credit, provided it is
incurred on services acquired solely for the purpose of making taxable
supplies. 

In Zambia, however, the treatment is

different. Where the non-resident supplier

does not make use of a local tax agent, the

importer of the service will have to bear

the reverse VAT charge out of pocket since

it will not qualify as an input VAT

deduction. For example, a Zambian entity

which imports $100 worth of services will

be required to account for and pay VAT at

16% of the value of the imported service.

The result is that for every $100 worth of

services imported, $116 is paid in total,

with the VAT charge of $16 being an

additional expense for the importer.

To overcome the problem around the

deductibility of reverse VAT, the

non-resident supplier of services must

appoint an independent tax agent which is

resident in Zambia. The tax agent

appointed should be a VAT registered

supplier approved by the

Commissioner-General of the Zambian

Revenue Authority. 

In this instance the “local tax agent” would 

take on the liabilities and obligations of

the foreign supplier for any

transactions/business undertaken in

Zambia. 

Under this arrangement, the tax agent

would raise invoices for local supplies on

behalf of the foreign supplier and charge

and account for output VAT on the value of 

services provided. As the tax agent would

be locally registered and would operate

under a local VAT registration, the

recipient of services should be entitled to

reclaim the corresponding input VAT,

assuming they are VAT registered and

make taxable supplies. 

Appointing tax agents can be expensive

and the basis of fees charged can vary from 

a percentage of the value of the invoice to

a minimum fixed fee. The VAT charged by

the tax agent on agency fees is not

deductible as input VAT. Even more

importantly, the Zambian recipient of the

services is liable, in like manner as the

agent, for any liability arising from the

functions performed by the tax agent.

These functions include the maintenance

of records or accounts, filing of the

Africa
Desk
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relevant VAT return and the

payment of taxes and interest.

Considering the risk of potential

liability, it is paramount that a

reputable tax agent is appointed and 

monitored for compliance with the

requirements of the ZRA. 

Zambia provides an increasingly

investor- friendly environment with

a number of reforms being

implemented in the process of

business establishment.

Furthermore, multi-facility

economic zones, tax and regulatory

incentives make Zambia a good

destination for foreign direct

investment. As a member of the

South African Development

Community free trade area and the

Common Market for Eastern and

Southern Africa (COMESA), Zambia

additionally provides easy access to

both Eastern and Southern African

markets.

These, together with investment

opportunities in the mining, tourism 

and horticultural industry, amongst

others, have led to a lot of foreign

direct investment in Zambia in

recent years.

Beyond these favourable

considerations however, foreign

investors who are considering

registering companies in Zambia

need to also consider the VAT

implications on these entities,

particularly if services are to be

imported into Zambia. A decision

will have to be made between

incurring the monthly agency fees

and monitoring costs on the one

hand, and having their Zambian

subsidiaries or branches bear the

16% VAT as an additional expense on 

the other hand.

Navigating the complexities of Reverse VAT in Zambia
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