
1

Synopsis
Tax today

February 2013

A monthly journal
published by PwC South
Africa providing 
informed commentary on 
current developments in
the tax arena, both locally
and internationally.
Through analysis and
comment on new law and 
judicial decisions of
interest, it assists
business executives to
identify developments
and trends in tax law 
and revenue practice 
that might impact their
business.



2 

Contents

Piercing the corporate veil: section 20(9) of the Companies Act . . . . . . . . . . . . . . . . . . . . 2

Deferred delivery share schemes: Taxpayers prevail in the High Court . . . . . . . . . . . . . . . . 3

Legal professional privilege – the UK Supreme Court pulls back from the brink . . . . . . . . . . . 5

OECD on the offensive . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7

SARS Watch . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 8

Editor: Ian Wilson
Contributors to this issue: RC (Bob) Williams, Ian Wilson, Ryan Smit and Mark Ross

Piercing the corporate veil: section 20(9) of the
Companies Act 2008

The circumstances in which a court will lift or pierce the corporate veil – which often involves
imposing personal liability for the company’s debts on one or more of its directors – has been a
thorny issue in company law since its earliest days.

Lifting or piercing the
corporate veil

In Atlas Maritime Co SA v Avalon

Maritime Ltd, The Coral Rose (No 1) 

[1991] 4 All ER 769 (CA) at 779

Staughton LJ explained the

distinction between lifting and

piercing the corporate veil in these

terms:

‘To pierce the corporate veil is an

expression that I would reserve for

treating the rights or liabilities or

activities of a company as the rights or

liabilities or activities of its shareholders.

To lift the corporate veil or look behind

it, on the other hand, should mean to

have regard to the shareholding in a

company (in other words, to its

controllers) for some legal purpose.’

A new statutory basis for
piercing the corporate veil

The new Companies Act 71 of 2008 

has introduced a novel provision in

section 20(9) (which had no

counterpart in the old Companies

Act of 1973) which provides that –

‘If, on application by an interested

person or in any proceedings in

which a company is involved, a

court finds that the incorporation

of the company, any use of the

company, or any act by or on behalf 

of the company, constitutes an

unconscionable abuse of the

juristic personality of the company

as a separate entity, the court may-

(a) declare that the company is to

be deemed not to be a juristic

person in respect of any right,

obligation or liability of the

company or of a shareholder of the

company or, in the case of a

non-profit company, a member of

the company, or of another person

specified in the declaration; and

(b) make any further order the

court considers appropriate to give

effect to a declaration

contemplated in paragraph (a).’

The first judgment on the

interpretation of this important

provision was handed down by the

Western Cape High Court on 13

February 2013 in Ex parte Gore NO

[2013] ZAWCHC 9.

The judgment of Binns-Ward J will

be avidly studied by company

lawyers, countrywide, and is bound 

to ignite intense interest in the

corridors of SARS.

Veil-piercing is no longer an
exceptional or drastic remedy

The thrust of the judgment is that,

while section 20(9) is not out of

harmony with the piercing of the

veil judgments that have previously 

been handed down by our courts, it 

broadens the basis on which a

court may disregard corporate

personality, and makes this remedy 

one that is generally available

whenever the illegitimate use of

juristic personality adversely

affects a third party in a way that

should not be countenanced. It is

thus no longer an exceptional or

drastic remedy. Nor is the remedy

available in terms of section 20(9)

one that is available only in the

absence of any alternative remedy.

Section 20(9) supplements rather

than substitutes for the common

law and is not available only in the

absence of an alternative remedy. 

This judgment will make it easier

for SARS to argue that, where there 
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has been an unconscionable abuse of

juristic personality, the liability of a

company that lacks the financial

resources to pay its tax should be

imposed on other parties – who will 

usually be the directors of the

company who were responsible for

the abusive use of its juristic

personality. 

However, since the remedy

explicitly entails that the court will

declare that the company is to be

deemed not to be a juristic person

in relation to certain of its rights or

obligations (such as a tax debt

owing to SARS) an order in terms

of this provision will have the

anomalous effect of

unconditionally and absolutely

releasing the company from the

obligation, and not leaving it jointly 

and severally liable with the errant

directors.

Section 20(9)(b) gives the court

untrammelled powers to make

ancillary orders to give effect to the

order that it makes under

sub-section (a). 

An intriguing possibility that will

entertain tax consultants is that the

company itself may seek an order

under section 20(9), releasing it

from its tax obligations, and

imposing those obligations on

errant directors or – perish the

thought – on its professional tax or

financial advisers who led it astray.

Deferred delivery share schemes: Taxpayers prevail in
the High Court

The decision of the Western Cape High Court in Bosch & Another v The Commissioner for the
South African Revenue Services [Case no: A91/2012] (the Foschini case), handed down on 20
November 2012, saw a reversal of the taxpayers’ fortunes from the 2011 decision of the Tax
Court. The crux of the dispute between the parties was the correct application of section 8A (now
repealed) of the Income Tax Act (the Act) to a deferred delivery scheme. 

The facts

The appellants had been

participants in The Foschini Group

(TFG) Share Option Scheme (the

scheme) by virtue of their

employment with companies

forming part of TFG. Participants

were granted options to take up

shares in TFG at certain notice

dates. Upon exercise of their

options, the appellants became

entitled to delivery of the scheme

shares in three equal tranches on

the 2nd, 4th and 6th anniversaries

of the relevant notice date

(implementation dates). The period 

from the first notice date to the last

implementation date ranged

between August 1998 and April

2005.

In terms of the scheme rules

payment of the consideration

attributable to each tranche of

shares was deferred until delivery,

i.e. on or after each implementation 

date. Delivery would only be

effected upon receipt by the

Foschini Share Incentive Trust

(trust) of the applicable

consideration. 

After exercise and prior to delivery,

the participants’ rights in/to the

scheme shares were restricted in

that they were not entitled to

transfer or encumber their rights in

terms of the scheme, nor were they

entitled to receive cash dividends or 

exercise any voting rights in respect 

of the shares.

The scheme rules also contained the 

following incidental provisions – 

· ‘Stop loss provision’:

Participants could resell scheme

shares to the trust (at the original

sale price) if the market price on

an implementation date was less

than the consideration payable by 

them. These equivalent mutual

obligations would then be

extinguished by way of set-off. 

· Early termination: Participants

leaving the employ of TFG prior

to any implementation date for

certain reasons were obliged to

sell all scheme shares to the

trust at a price equal to the

consideration payable by them

in respect thereof.

· Failure to pay consideration:

If a participant failed to make

payment of the consideration

due against tender of delivery

of the shares by the trust, the

trust was entitled to either

enforce payment or cancel the

sale.

The assessments

SARS’ original assessments were

based on the value of the scheme

shares at exercise of the option

and did not include the

appreciation in value that

occurred after that time but prior

to delivery of the shares.

In 2008 SARS decided to

re-ignite the flame and issued

additional assessments based on

section 8A to remedy their

apparent oversight, imposing tax

Piercing the corporate veil
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on the appreciation in value that

had occurred after the exercise of

the option up to the delivery of the

shares.

The law at the time of the exercise of 

the option to acquire the shares was

section 8A of the Income Tax Act.

This imposes tax on the value of any

benefit derived by the exercise on or

before 26 October 2004 of any right

to acquire a marketable security if

such right was acquired by virtue of

employment..

The appellants had been

unsuccessful in objecting against

the additional assessments, and had 

taken the issue on appeal to the

Western Cape Tax Court. The Tax

Court had found that in this matter

the date of “exercise of any right to

acquire a marketable security” was

not the date of exercise of the

options, but the date that the shares 

were delivered. It ruled, in

addition, that the gains were not

taxable under section 8A, but under 

section 8C, which succeeded

section 8A.

In the High Court

The appellants subsequently

petitioned the Western Cape High

Court for relief. 

For the appellants to succeed they

had to convince the High Court that 

the exercise of the options granted

to them constituted the ‘exercise of

the rights to acquire any marketable 

security’, as contemplated in section 

8A.

SARS contended that for section 8A 

to apply at the date of exercise of

the options, the appellants’ rights to 

obtain delivery of shares on a future 

date had to be unconditional at the

date of exercise. They argued that

the appellant’s rights in this regard

had not been unconditional and

accordingly that the section 8A gain 

was not triggered ‘upfront’, but only 

upon delivery (on the deferred

implementation dates).

The dispute accordingly centred on –

1. whether the phrase ‘right to

acquire’ in section 8A had to be

interpreted as only meaning an

‘unconditional right to acquire, and

2. whether the options granted to

the appellants conferred on them

an unconditional right to acquire

shares upon exercise of the options. 

Strangely enough, both parties

attempted to get the upper hand by

relying on the incidental provisions

of the scheme rules (the ‘stop loss’,

‘early termination’ and ‘failure to

pay’ clauses). Naturally, only one of 

them could be right.

The court’s evaluation and
findings

Davis J, who delivered the court’s

judgment, referred to SIR v Kirsh,

1978 (3) SA 93 (T), where the

phrase ‘any right to acquire’ had

previously been analysed in the

context of section 8A. The court in

Kirsh had held that the word ‘right’

does not only denote a ‘legal right’

and that it could be used in a much

wider sense. It concluded that a

‘right’ in section 8A should not be

limited to ‘rights in the strict sense

of options.’

Davis J also quoted the following

dictum from ITC 1493 (1989):

‘The right contemplated in the subsection

is a right enjoyed by a taxpayer to bring

into existence by his voluntary and

unilateral act of exercise or acceptance a

contract which entitles him to claim the

shares.’

Based on the above, the court

held that ‘right’ in section 8A

refers to ‘a privilege given to the

employee’, rather than only an

unconditional right.

Davis J accordingly found SARS’

argument that the appellants were 

required to acquire an

unconditional right upon exercise

(i.e. upfront), was ineffective. 

In the court’s view the ‘stop loss’

and ‘early termination’ provisions 

did not contain any conditions

that could operate to suspend the 

sale agreements.

The court also considered SARS’

general prevailing practice at the

time to assess taxpayers in

conformity with the interpretation 

in Kirsh, as an additional factor in

favour of the appellants’ case.

Davis J concluded that:

“Unconditional sales of the shares took

place upon the exercise of the option,

albeit that the method of payment

would differ, depending upon which

clause was triggered by the events which 

superseded [the exercise of the option].”

The court confirmed that as

section 8A applied in respect of

the rights acquired by the

appellants, both paragraph 2(a)

of the Seventh Schedule to the

Act and section 8C did not apply.

It is not certain that the final bell

in this ongoing wrangle has

indeed been rung – there may be

room for one more round and

five more judges to win over.

[See also the article ‘The NWK Ltd

decision – binding or not?’ in the

November 2012 issue of Synopsis,

for the court’s views on the binding 

effect of the judgment in CSARS v

NWK Ltd, 2011 (2) SA 67 (SCA).]

Deferred delivery share schemes: Taxpayers prevail in the High Court

Strangely enough, both parties attempted to get the upper hand by relying on the incidental

provisions of the scheme rules (the ‘stop loss’, ‘early termination’ and ‘failure to pay’ clauses).

Naturally, only one of them could be right.
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Legal professional privilege – the UK Supreme Court
pulls back from the brink

The Supreme Court of England and Wales was asked to rule on the question whether legal advice 
privilege under the common law applies to advice on the application of tax law given by an
accountant. In the matter of R (on the application of Prudential plc and another) v Special
Commissioner of Income Tax and another [2013] UKSC 1, a majority of five Lord Justices to
two refused to recognise that legal advice privilege at common law should extend to legal advice
given by persons other than legal practitioners.

However, the scorecard belies the

closeness of the contest.

The President of the Court, Lord

Neuberger, who delivered the

principal judgment of the majority,

considered that:

“There is no doubt that the argument for

allowing this appeal is a strong one, at

least in terms of principle, as anyone

reading Lord Sumption’s judgment can

appreciate.” (paragraph 39)

...

“The principled arguments for restricting

LAP to communications with professional 

lawyers which have been put forward

appear to me to be weak, but not wholly

devoid of force.” (paragraph 42) 

How, then, did a strong argument

in principle not prevail over a weak

one?

Common threads through the

majority judgments are:

· concern that the adoption of an

inclusive basis for applying

privilege could lead to

unintended consequences

(uncertainty and a lack of clarity), 

and

· the issue should be left for

Parliament to decide.

The dissenting judgments of Lord

Sumption and Lord Clarke are

powerful statements recognising

that law should be dynamic and

reflect contemporary practices. 

Lord Sumption refused to

prevaricate by leaving the decision

to Parliament. He felt that the Court 

had a duty to determine the issue at 

common law (at paragraph 131):

“Legal professional privilege is a creation

of the common law, whose ordinary

incidents are wholly defined by the

common law. In principle, therefore, it is

for the courts of common law to define the 

extent of the privilege. The

characterisation of privilege as a

fundamental human right at common

law makes it particularly important that

the courts should be able to perform this

function. Fundamental rights should not

be left to depend on capricious

distinctions unrelated to the legal policy

which makes them fundamental.”

As to the argument that this is a

matter of policy for Parliament to

determine, the short answer was:

“Most of the policy considerations urged

upon us on this appeal ultimately rest on

concerns that privilege may get out of

hand if it may be claimed in respect of

legal advice from non-lawyers. It is said

that only Parliament can address this

problem so far as it is one. I do not

underestimate these concerns. But I do

not think that they impinge on the issue

in this appeal. This is because, although

there are perfectly rational reasons

why one might wish to see the scope of

legal professional privilege limited or

the occasions for claiming it curtailed,

there are no rational reasons for

addressing the issue by discriminating

between different categories of legal

adviser performing precisely the same

function. “ (paragraph 136)

Lord Clarke demonstrated the

fundamental illogicality in the

reservation of privilege to a

particular class of persons by way 

of an example:

“ 140.   The striking feature of the

judgments of Lord Neuberger and Lord

Sumption, and indeed of Lord Hope, is

to my mind that they agree what the

common law is or should be if the issue

is treated as one of principle. As I see it, 

that principle can readily be seen by

taking a simple example. Suppose that

two individuals, A and B, have the

same problem, the solution to which

depends upon an application of the

legal principles of taxation law to the

same, or substantially the same, facts.
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Suppose that A seeks advice from, say,

Freshfields, and that B seeks advice from,

say, PricewaterhouseCoopers. Each asks

the same question and gives an account of 

what are substantially the same facts to

the person from whom the advice is

sought. Each is receiving legal advice. The 

question for decision in this appeal is

whether the information given and the

advice received are privileged as legal

advice. Are both A and B entitled to claim

the privilege and refuse to disclose to

HMRC the information and the advice?

141.  In my opinion, the only principled

answer to that question is yes. It is

accepted on all sides that the privilege is

that of the client, that is A and B, and not

that of either the solicitors or the

accountants.” 

Thus, the minority concluded,

privilege belongs to the client and

relates to his right to obtain legal

advice and not the profession of the

adviser. If the nature of the

adviser’s activities is to give legal

advice, and he is consulted for that

reason, the client should be entitled 

to privilege in relation to

communications with the adviser.

The minority found no basis for

relying on the fact that privilege

had been reserved in the past for

advice between a solicitor or

barrister and the client, and noted

that no legal basis has ever been put 

forward for such a reservation. 

In any event, Lord Clarke reasoned,

the Courts are not prevented from

giving a common law principle a

modern application: 

“146.  Legal advice privilege is a creature

of the common law. As such it should be

capable of redefinition to cater for

changed conditions. If principle requires

that it should apply to situations to which 

it was previously thought not to apply, I

can see no reason why this court should

not so state, unless prevented from doing

so, either expressly or necessary

implication, by statute. We have been

referred to no such statute. “

A lost opportunity

It would seem that an opportunity

to drag this part of our law into the

21st century suffered a cruel blow,

and that principle was sacrificed at

the altar of expediency – the

majority having decided that, even

though principle demands it, there

might be practical difficulty in

extending the general

understanding of the nature of legal 

advice privilege.  

Courts always have the right to

inquire into the circumstances

when a litigant claims privilege.

There would appear to be little risk

of uncertainty if the principles of

privilege were to be applied to

the function and not the status of

the adviser. A court would

determine whether privilege

exists by establishing the nature

of the advice and whether it was

given in the course of an activity

that consists of giving legal

advice. The practical difficulties

alluded to in the majority

judgments seem far from

insurmountable.

Although this was a United

Kingdom decision, the fact that a

majority of the Lords Justice

could see no reason in principle

why legal advice privilege should

not extend to communications

between a client and a

professional adviser in the

ordinary course of his activities of 

giving legal advice is nevertheless 

persuasive in the South African

context. 

This is an area of the law that

needs to be reviewed and

possibly legislated to provide

consistent and appropriate

protection to clients who seek

advice from the adviser of their

choice.

The minority found no basis for relying on the fact that privilege had been reserved in the past for

advice between a solicitor or barrister and the client, and noted that no legal basis has ever been put

forward for such a reservation. 

Legal professional privilege – the UK Supreme Court pulls back from the brink



February 2013 7

OECD on the offensive

The Organisation for Economic Cooperation and Development, hot on the heels of sensationalist
press articles concerning the taxes paid by US multinationals with subsidiaries in the United
Kingdom, has released a lengthy document on base erosion and profit shifting (BEPS).

The report identifies and comments 

on “key pressure areas” – areas in

which the opportunity to levy taxes

is compromised. These include:

· Differential treatment of entities

and instruments between

different jurisdictions;

· The application of double tax

treaty principles to e-commerce

transactions;

· Related-party and intra-group

financing and captive insurers;

· Transfer pricing, particularly

shifting risk and intangibles,

splitting ownership of assets

between group companies and

group transactions that would not 

be undertaken with third parties;

· The effectiveness of

anti-avoidance legislation; and

· Harmful preferential regimes.

The report suggests that the OECD

is the appropriate forum to consider 

and address these issues, with a

view to developing a unified

approach, as opposed to unilateral

action by members. A deadline has

been set for June 2013 to:

· Identify the  actions to address

the problems;

· Set deadlines for the actions; and

· Identify the resources and

methodology necessary to

complete the actions.

The actions that are considered

necessary are intended to address

the key pressure areas and may

include proposals to amend the

wording of the Model Tax

Convention on Income and Capital,

which is widely used as the

template in the negotiation of

double tax agreements.

The document also calls for action

from tax administrators, and it is

expected that BEPS will be on the

agenda for the Forum of Tax

Administration meeting of Tax

Commissioners in Moscow in May

this year.

Our response

We agree that the OECD is an

appropriate body to identify and

propose solutions to the issues

raised in the document.

Multinational corporations are

under intense criticism in relation

to their tax practices, and a

reconsideration of the principles by

which taxing rights are allocated

between states is welcomed.

While the report raises the

legitimate concerns of the member

jurisdictions of the OECD, it may be

criticised for a lack of balance. The

conclusion that aggressive tax

planning leads to results that are

not intended by domestic tax policy

apparently fails to take account of

the fact that states compete for

foreign investment, and one of the

areas where competitive advantage

may be obtained is tax policy. It

would therefore appear that the

outcomes are, in many instances,

intended, and that it may be

difficult to obtain consensus if

proposals conflict with domestic

policy objectives of member states.

The OECD has found it difficult to

obtain consensus among its

members in recent projects on

permanent establishment and

beneficial ownership, with the

result that its proposals are

imprecise and difficult for business

to interpret. It may therefore prove

difficult to develop a

comprehensive and unambiguous

set of principles to address BEPS.

Areas that will come under active 

consideration are:

· Digital business

The report suggests that the

issues may be dealt with under 

the present source and

residence principles, but hints

that changes may be necessary

in the permanent

establishment rules in the

Model Tax Convention.

· Transfer pricing

This area suffers from a

preoccupation with legal

arrangements and does not

focus on the “underlying

reality” in an integrated group. 

Unfortunately, this emanates

from the arm’s length principle 

that requires that transactions

be appraised by comparison to

arm’s length contractual

arrangements. It would appear 

to us that the most likely

approach will be to reconsider

the circumstances in which a

contractual arrangement may

be recharacterised.

We are also concerned that, by

committing itself to such a short

time-frame, the OECD may have

bitten off more than it can chew.

Not only must it develop specific

solutions, it must be able to

confirm that the solutions will

work and will not result in

material unintended collateral

damage. In addition, it must

secure the consensus of member

states. This may prove elusive,

particularly considering the

current difference of opinion

between the European

Commission and the OECD on

what constitutes abuse.
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This publication is provided by PricewaterhouseCoopers Inc. for information only, and does not constitute the provision of professional advice of any kind. The 
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you should consult a professional adviser who has been provided with all the pertinent facts relevant to your particular situation. No responsibility for loss
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SARS Watch
20 January - 20 February 2013

   Legislation

4 Feb Taxation Laws Amendment Act 22 of 2012
The Act was promulgated on 04 February.

  Interpretation

1 Feb Draft IN – s11(d) deduction of repairs This Note provides guidance on the interpretation and

application of section 11(d) which allows a deduction for

expenditure incurred on repairs for the purposes of trade.

7 Feb IN 64 (issue 2) – Tax exemption share blocks

and sectional titles

This Note provides guidance on the application and

interpretation of section 10(1)(e).

7 Feb IN 68 (issue 2) – TAA provisions that have not

yet commenced

This Note provides guidance on the identification of those

interest provisions in the Tax Administration Act which have

not come into operation.

12 Feb IN 69 – Game Farming This Note provides guidance on the application of selected

sections of the Act and paragraphs of the First Schedule to

persons carrying on game-farming operations, with its

primary focus being the provisions applicable to livestock.

19 Feb IN 29 (issue 2) – Farming operations equalized 

rates

This ruling deals with the exemption under s10B(2) in relation 

to a foreign dividend that is deemed to be received by a

person who is a resident.

  Binding Rules

23 Jan BPR 134 -Exemption under section

10B(2)(a) in relation to a foreign dividend that

is deemed to be received by a person who is a 

resident

This ruling deals with the exemption under s10B(2) in relation 

to a foreign dividend that is deemed to be received by a

person who is a resident.

24 Jan BCR 037- Distribution of shares in an

unbundling transaction

This ruling deals with the question as to whether the transfer

of equity shares held by a company to the shareholders of

that company, in an unbundling transaction,will be exempt

from dividends tax and securities transfer tax.

20 Feb BGR 009 (issue 2) – Taxes on income and

similar taxes for purposes of South Africa’s

double taxation agreements.

This BGR identifies the taxes administered by SARS, which

in its opinion constitute taxes on income or substantially

similar taxes for purposes of South Africa’s tax treaties. It

also provides specific commentary on the nature of the

now-repealed STC and its replacement, dividends tax, and

reflects SARS’ view of the recognition of dividends tax as a

covered tax under South Africa’s tax treaties when it has

been imposed after signing of a tax treaty.

  PwC publications

28 Jan Tax Alert – Dividends Tax supporting data

submission

This Tax Alert informed clients that time was running out for

them to submit their supporting data forms for all dividends

declared during last year.


