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An amendment to the Tax Administration Act expands the
grounds on which an assessment can be withdrawn

If a taxpayer incurs a tax debt that he is unable to pay, Chapter 14 of

the Tax Administration Act 28 of 2011 makes provision for him to

apply to the South African Revenue Service (SARS) for the debt to be

written off or compromised, that is to say, partially written off.

However, SARS is in the business of

collecting tax, not of waiving the

payment of tax. It will only write off a

tax debt if it is in its own interests to do 

so, for example because it would be

impossible or uneconomic to collect

the debt. The fact that the taxpayer

would suffer hardship if he had to pay

the tax debt is a total irrelevance in this 

regard, and is not a factor that SARS

takes into consideration. 

A taxpayer who applies to SARS for the

writing off or compromise of a tax debt

in terms of Chapter 14 of the Tax

Administration Act must submit a

formidable amount of documentation.

The process takes a long time, and such

applications are often unsuccessful.

A simpler process for clearing a
tax debt – withdrawal of the
assessment

The Tax Administration Act provides

in section 98(1) for a simpler process,

which entails not the writing off of a

tax debt, but the withdrawal of an

assessment. However, until the

amendment discussed below, this

process was available only in a very

narrow range of circumstances,

namelywhere an assessment –

· was issued to the incorrect

taxpayer;

· was issued in respect of the

incorrect tax period; or

· was issued as a result of an incorrect 

payment allocation.

Where an assessment is withdrawn on 

these grounds, section 98(2) provides

that it is deemed not to have been

issued. This effectively extinguishes

the tax debt.

Expansion of the grounds on
which an assessment can be
withdrawn 

The Tax Administration Laws

Amendment Act 39 of 2013, effective

from 1 October 2012, amends section

98(1) of the principal Act and adds a

further ground  on which an

assessment can be withdrawn (and

deemed not to have been issued),

namely, if it is an assessment –

“(d) in respect of which the

Commissioner is satis?ed that—

(i) it was based on—

(aa) an undisputed factual error by the 

taxpayer in a return; or

(bb) a processing error by SARS; or

(cc) a return fraudulently submitted

by a person not authorised by the

taxpayer;

(ii) it imposes an unintended tax debt

in respect of an amount that the

taxpayer should not have been taxed

on;

(iii) the recovery of the tax debt under 

the assessment would produce an

anomalous or inequitable result;

(iv) there is no other remedy available

to the taxpayer; and

(v) it is in the interest of the good

management of the tax system.’’ 

(Emphasis added.)

The first part of this amendment will

buoy the hopes of taxpayers, but those 

hopes will be dashed when reading

(iv) and (v), above. 

For it is difficult to conceive of a

situation in which there is no other

remedy available to the taxpayer –

unless this expression can be read to

mean, unless the taxpayer had a

remedy which, through effluxion of

time or otherwise, is no longer
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available to him. Such a reading

would allow a taxpayer to invoke this 

provision where the time limit for

lodging an objection or appeal has

expired.

But if para (iv) is given a narrow

interpretation, it renders the entire

provision a dead letter, for there is no 

situation in which a taxpayer who

does not, in fact owe tax had no

remedy. And (v) is so vague and

woolly that it would be difficult for a

taxpayer to successfully invoke PAJA

to challenge a decision by the

Commissioner that it was not in the

interests of good management of the

tax system to withdraw the

assessment in question.

A hypothetical scenario

Take this hypothetical scenario.

A taxpayer renders services. The

income for those services accrues to

him but is never received because the 

debtor never pays him. When filing

his return, the taxpayer includes the

due amount in his gross income as

accrued income. 

The person by whom the amount is

payable continues to promise the

taxpayer that the amount will be

paid, and the taxpayer accepts the

promise in good faith, but months

and years go by and it is never paid. 

Clearly, the taxpayer ought to have

claimed the amount as a bad debt in

the year of accrual, but he omitted to

do so because he believed the

promise of payment. He has thus

been assessed on income that he has

never received and it is now clear

that he will never receive it, because

the payer has been sequestrated and

none of his concurrent creditors have 

received anything.

The taxpayer’s argument in terms of

the amended section 98 of the Tax

Administration Act is that the

assessment in respect of the income

that he has never received –

“imposes an unintended tax debt in respect

of an amount that the taxpayer should not

have been taxed on [and] the recovery of the 

tax debt under the assessment would

produce an anomalous or inequitable

result”.

This provision seems to fit the facts, for

the assessment in question, which

included the bad debt, imposes a tax

debt that he should not have incurred. 

But the taxpayer did have a remedy. He

could have claimed the amount as a bad 

debt, but failed to do so, and he

therefore cannot clear the hurdle

imposed by section 98(1)(d)(iv) –

unless the court interprets this

provision benevolently so as not to bar

a taxpayer who had a remedy which is

no longer available to him.

Until the amendment to the TAA the

process was available only in a very

narrow range of circumstances, namely

where an assessment was issued to the

incorrect taxpayer; in respect of the

incorrect tax period; or as a result of an 

incorrect payment allocation.
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You can run, but you can’t hide – Australia invokes DTA to
secure an order over South African assets

International tax fugitives can run, but they are finding it increasingly

difficult to hide. The author Somerset Maugham famously called

Monaco a sunny place for shady people. In its early years as a British

colony, Australia had something of the same reputation. 

Perhaps this is one of the reasons why

several South African tax fugitives of

recent years have chosen to take up

refuge there. 

If so, Australia was a poor choice, for

there is ample evidence of close

co-operation between the Australian

Tax Office (ATO) and SARS in

harnessing to the full the provisions of

the double tax agreement between the 

two countries entered into in terms of

section 231 of the Income Tax 58 of

1962, read with section 231(2) of

South Africa’s Constitution. The

double tax agreement and a

subsequent Protocol have been

approved by the South African

Parliament and published in the

Government Gazette.

The latest evidence of such

international co-operation appears

from the decision of the Pretoria High

Court in Commissioner for the South

African Revenue Service v Krok [2014]

ZAGPPHC 8 where judgment was

handed down on 31 January 2014.

The background to the litigation
between SARS and Krok

The taxpayer at the centre of this

litigation was the South African

multi-millionaire Mark Krok and his

puppet company, Jucool Enterprises

Inc, registered in the British Virgin

Islands, whose sole shareholder was

Nova Trust Ltd, a company

incorporated in Jersey, which was a

professional trustee that acted as the

trustee of several hundred trusts.

Nova Trust was also the trustee of the

Jucool Trust, a discretionary trust

governed by Jersey Law, whose sole

assets were shares in and a loan owing 

by Jucool Enterprises. 

The beneficiaries of the Jucool Trust

were Krok and his children. Krok in his 

personal capacity had clearly been at

pains not to be a director of Jucool

Enterprises Ltd, nor was he a trustee

of the Jucool Trust.

In 2002, Krok had ‘re-located‘ from

South Africa to Australia, when he

gave up his South African tax

residence status to become an

Australian resident. Then, in 2008,

Krok relocated from Australia to the

United Kingdom, but not before

accruing an Australian tax debt of

A$25.36 million (equivalent to some

R235 million) plus interest for the

period 2004–2009. The Australian

Tax Office was naturally keen to

collect this tax. 

Curiously – but no doubt deliberately

– Krok seems not to have accumulated 

assets in Australia, and the ATO

consequently had to look to his South

African assets to try to collect the

Australian tax that was due. Krok had

filed an objection to those assessments 

to tax, but the objection had been

disallowed.

When Krok emigrated from South

Africa, his South African assets had

become blocked in terms of exchange

control regulations, and had come

under the control of Investec Bank.

Prior to the present litigation with

SARS, Krok had applied repeatedly,

but unsuccessfully, to the South

African Reserve Bank for the release of 

some millions of rands from these

blocked funds.
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An emigrant from South Africa
can lawfully enter into a contract 
to dispose of his income or assets

There is no legal restriction on an

emigrant’s assigning his rights to

income from blocked assets to another 

non-resident, and Krok had entered

into just such an agreement with the

Jucool company in terms of which that 

company purchased the right to

income from Krok’s assets for R72.5

million. The purchase price was left

outstanding as an interest-free loan

owed by the company to Krok. 

Krok had also sold certain of his South

African assets to the Jucool company

for R217.5 million, the purchase price

of which was also left outstanding as

an interest-free loan. As a result of

these agreements, the Jucool company 

was indebted to Krok in the amount of 

R290 million, and Krok had then

ceded this debt to the Trust for no

consideration. 

However, these agreements explicitly

provided that the capital of the assets

in question could not be remitted out

of South Africa as a result of the

restrictions imposed by exchange

control regulations. The Australian

Tax Office took the view that these

were sham agreements linked to an

intention by Krok to avoid his tax

obligations in Australia, and that this

was evidenced by the fact that Krok

had continued to remit funds abroad

into his overseas personal accounts

from the South African accounts that

he had professed to assign to the

Jucool company.

The assessments issued to Krok by the

Australian Tax Office arose from his

failure, while he was tax resident in

Australia, to declare income from his

South African assets, capital gains on

disposals of South African assets and

capital gains in respect of those assets

under the “exit charge” provisions in

the Australian tax laws.

A request from Australia to SARS

All of this was the background to a

formal request from the ATO to SARS

in terms of art. 25A of the agreement

between the government of Australia

and the government of the Republic of 

South Africa to assist in the collection

of Australian tax and the conservancy

of Krok’s assets in South Africa for this

purpose.

At the time of the initial request, there

was no specific provision in South

Africa’s tax legislation that entitled

SARS to apply for orders to preserve

assets and, at that juncture, SARS

could only invoke the provisions of the 

common law in this regard. 

At common law, an applicant for a

preservation order (that is to say an

interdict against alienation) had to

prove on a balance of probabilities

that the debtor’s assets were about to

be diminished with the specific intent

of frustrating a claim. See Knox D’Arcy

Ltd vs Jamieson [1996] ZASCA 58,

1996 (4) SA 348 at 372 F - G and

Janse van Rensburg NO vs Minister of

Trade and Industry [2000] ZACC 18;

2001 (1) SA 29 CC at par 33.

However, theTax Administration Act

28 of 2011 came into force on 1

October 2012, and section 185 now

eases the way for SARS to apply for an 

order for the preservation of assets in

terms of section 183 without having to 

discharge that heavy onus of proof

imposed at common law.

Section 185 reads as follows –

(1)If SARS has, in accordance with an

international tax agreement, received –

(a) A request for conservancy of an

amount alleged to be due by a person

under the tax laws of the country where

there is a risk of dissipation or

concealment of assets by the person, a

senior SARS Official may apply for a

preservation order under section 163 as if

the amount were a tax payable by the

person under a Tax Act; or

(b) a request for the collection from a

person of an amount alleged to be due by

the person under the tax laws of the other

country, a senior SARS Official may, by

notice, call upon the person to state,

within the period specified in the notice,

whether or not the person admits liability

for the amount or for a lesser amount.

(2) A request described in subsection (1)

must be in the prescribed form and must

include a formal certificate issued by the

competent authority of the other country

stating –

(a) the amount of the tax due;

(b) whether the liability for the amount is

disputed in terms of the laws of the other

country;

(c) if a liability for the amount is so

disputed, whether such dispute has been

entered into solely to delay or frustrate

collection of the amount alleged to be due;

and

(d) whether there is a risk of dissipation or 

concealment of assets by the person.

(3) In any proceedings, a certificate

referred to in subsection (2) is  –

(a) conclusive proof of the existence of the

liability alleged; and

(b) prima facie proof of the other

statements contained therein.”

The certificate mentioned in (3) above 

is of critical importance, for it

constitutes conclusive proof that the

stated amount of tax is due and leaves

the taxpayer free only to dispute other 

aspects of the request for assistance.

The basis of Krok’s opposition to
the application for a preservation
order

The main arguments put forward by

Krok in contesting SARS’s application

to the High Court for the preservation

order were two-fold. 

The first was a technical argument

that, properly interpreted, art. 25A of

the double tax agreement with

Australia can be invoked by the tax

authorities only if the taxes due to the

Australia invokes DTA to secure an order over South African assets



6

ATO arose during the income years

commencing from 1 July 2009, that is

to say in the tax years following the

signing of the Protocol to the double

tax agreement. 

The second, substantive argument was 

that the Jucool company, and not

Krok, was the beneficial owner of the

assets that were the subject of the

application for a preservation order

and that (since the Jucool company

did not owe any taxes to Australia) the 

order could not apply to the

company’s assets.

The judgment notes (at para [20])

that the purpose of the 1999

agreement between Australia and

South Africa was the prevention of

double taxation and fiscal evasion,

and that the agreement contained no

provisions for mutual assistance in

relation to fiscal evasion. However,

with the coming into force of the Tax

Administration Act 28 of 2011 on 1

October 2012, this lacuna was filled,

for section 185(1)(a) of the latter Act

provides that SARS can apply for the

preservation of assets in order to

recover tax on behalf of a foreign

government.

The court held (at para 21.3) that the

double tax agreement meant that

assistance could be granted in the

future, even where the relevant tax

debt had arisen prior to entering into

that agreement.

The High Court rejected the argument

that the assets in question were

beneficially held by the Jucool

company and were no longer owned

by Krok as a result of his purported

disposal of his assets to that company.

The court pointed out (at para 23)

that South African law requires that,

for ownership in assets to pass, the

transferor has to intend to pass

ownership and the transferee to

acquire ownership. 

In the present case, the agreements

between Krok and the Jucool

company explicitly provided that

Krok’s assets were sold to the

company subject to the restrictions

arising from South Africa’s exchange

control regulations and that the

transfer of those assets would require

permissions and consents. The court

said that these provisions in the

agreement were inconsistent with any

intention to effect an immediate

transfer of rights, and all that these

provisions created were personal

rights of a contractual nature in favour 

of the Jucool company. The court did

not align itself with the view of the

Australian Tax Office that these

agreements were a sham.

Moreover, the court pointed out (at

para 22) that the documentation

indicated that Krok had dealt with the

relevant assets as though he was still

their beneficial owner when he had

applied to the South African Reserve

Bank for the release of his blocked

South African assets without ever

referring to the Jucool company. From 

this the court concluded (at para 22)

that Krok and his company had no

intention to transfer rights or assets in

contravention of the applicable

exchange control regulations.

Moreover, as regards the immovable

property, South African law requires

that transfer of immovable property

be registered in the Deeds Office and

this had not occurred.

The court confirmed the
provisional preservation order

In the result, the court confirmed the

provisional preservation order that it

had made on 18 February 2013. 

Those assets in question included a

large portfolio of shares in JSE-listed

companies, a plot in Plettenberg Bay,

a R40 million property in Clifton, and

a motor vehicle. 

The effect of the court order is that

no-one except the curator bonis,

appointed by the court in terms of its

earlier provisional order, can deal

with those assets without SARS’s

permission. 

The earlier provisional order stated

that the curator bonis would continue

to function for as long as SARS was

collecting tax from Krok for the

Australian Tax Office or until SARS

was satisfied that proper

arrangements had been made to

secure such assets.

Australia invokes DTA to secure an order over South African assets
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International tax avoidance – The OECD publishes Common
Reporting Standard document

On 13 February 2014, the Organisation for Economic Cooperation

and Development (OECD) released a common reporting standard

(CRS) document, which seeks to establish automatic exchange of tax

information as the new global standard for governments.

The CRS model imposes obligations

on financial institutions to review and

collect information so as to identify

where account holders pay tax and

then to provide this to their local tax

administration.

A total of 42 countries have

committed to adopting the CRS and

the expectation is that at least some of

these agreements will be entered into

this year. The documents released are:

· An introduction and overview on

automatic exchange of information;

· Text of the model Competent

Authority Agreement (CAA); and

· Common reporting standard due

diligence processes.

Whilst the documents do not include

any specific timelines, it is anticipated

that financial institutions in countries

which adopt the standard will be

required to undertake the necessary

due diligence obligations in 2016,

with reporting starting in 2017.

The CAA is arranged in seven
sections.

Section 1 deals with definitions.

Section 2 covers the type of

information to be exchanged and

includes a requirement to disclose the

tax residencies of the account holders.

Section 3 deals with the time and

manner of exchange of the

information. Competent authorities

are required to exchange the

information by September of the year

following the year to which the

information relates.

Section 4 requires the competent

authorities to notify each other in the

event of incorrect or incomplete

reporting or non-compliance by a

financial institution. Each competent

authority is responsible for addressing

errors or non-compliance through its

domestic laws.

Section 5 contains the confidentiality

and data safeguards that need to be

adhered to by the competent

authorities. As noted in the overview

to the documents, a jurisdiction must

have the administrative capacity and

process to ensure confidentiality of

data received before entering into an

agreement and processes. This may

mean that certain jurisdictions will be

unable to enter into a CRS agreement

until they meet these requirements.

Sections 6 and 7 allow for

consultations between the competent

authorities, and amendments to the

agreement and the terms of the

agreement, including suspension in

the event of significant

non-compliance and termination of an 

agreement with 12 months’ notice.

The CRS annex deals with due

diligence processes to be followed,

and sets out the processes for

pre-existing individual and entity

accounts and for new individual and

entity accounts. 

While there is much interest in the

new documents, experts have stated

that it is too early to comment in detail 

on their full implications until the

OECD publishes a commentary on the

rules, which is expected to be released 

in June this year. 

In the interim, it is noteworthy that

the Swiss Federal Council published a

press release on 19 February 2014

that it has instructed the Federal

Department of Finance “to prepare a

draft for unilateral application of the

OECD standard on the exchange of

information upon request to all double 

taxation agreements (DTAs) that are

not yet in line with the current

international standard”.
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 Legislation

24 Jan Double Taxation Agreement: Malta:
Protocol published in the Gazette

The protocol, published in Government Gazette 37243, is deemed to have come into effect on
17 December 2013.

29 Jan Double Taxation Agreement: Oman:
Protocol published in the Gazette

The protocol published in Government Gazette 37244 is deemed to have come into effect on 5
November 2013.

12 Feb Exchange of Information Agreement:
Liberia: published in the Gazette

The agreement, published in Government Gazette 37321, is deemed to have come into effect on 
7 July 2013.

  Interpretation

4 Feb Interpretation Note 23 (Issue 3)
Interpretation Note 33 (Issue 3)
Interpretation Note 44 (Issue 2)
Interpretation Note 51 (Issue 2)

The updated Interpretation Notes respectively address partial taxation of trading income of public 
benefit organisations, assessed losses of companies, VAT and the gambling industry, and
deduction of pre-trade expenditure and losses.

5 Feb Interpretation Note 11 (Issue 2)
Interpretation Note 65 (Issue 2)

The updated Interpretation Notes respectively address the taxation of trading stock in respect of
assets not used for purposes of trade and trading stock dealt with otherwise than in the ordinary
course of trade.

14 Feb Interpretation Note 67 (Issue 2) The updated Interpretation Note deals with the definition of the "connected person" in the Income 
Tax Act.

17 Feb Interpretation Note 43 (Issue 5) The updated Interpretation Note deals with the circumstances in which the proceeds on disposal
of a share will be deemed to be a capital receipt or accrual.

 Binding rules

22 Jan 
(replaced 
24 Jan)

Binding Private Ruling (BPR) 160:
Incentive Payments

The BPR deals with deductibility of incentives payable to customers in a scheme to expand the
applicant's trade and the VAT implications of such incentives. 

5 Feb Binding Private Ruling 161: Employee 
Share Ownership Plan

The BPR deals with the income tax and employees' tax consequences for an employer and a
trust through which an employee share scheme will be implemented.

7 Feb Binding Class Ruling 042: Preferred
securities issued by a company in a
foreign country

The BCR deals with the classification of the securities as 'listed shares' and distributions as
'amounts payable' in terms of the definition of 'foreign dividend'.

20 Feb Binding Class Ruling 043:
Antecedent cession of rights to future
Production Rebate Credit Certificates

The BCR deals with the tax implications of component manufacturers who cede the right to
receive PRCCs in terms of the Automotive Production Development Programme to automotive
manufacturers.

 Case law

28 Jan VAT Case No. 872 (judgment
delivered 2 December 2013)

This judgment dealt with a claim by an event organiser of input tax in respect of services
supplied to it by sponsors.

31 Jan C:SARS v Mark Krok In this matter, SARS successfully obtained a preservation order over SA assets of a non-resident 
to enable collection of a tax debt by the Australian Tax Office.

17 Feb Income Tax Case No. 13254 The judgment addressed the issue whether a trust was carrying on public benefit activities.

17 Feb GW van der Merwe and 12 Others v
C:SARS

In this matter an application to interdict the commencement of an inquiry under the Tax
Administration Act, or to have the relevant provisions declared unconstitutional, was dismissed.

 SARS publications

20 Feb Draft Interpretation Note 18 (Issue 3): 
Rebate and deduction in respect of
foreign taxes 

The draft Interpretation Note was published for comment, which must be made by 30 June 2014.

20 Feb Draft Interpretation Note: Allowance
for future expenditure on contracts

The draft Interpretation Note was published for a second round of comment, which must be
submitted by 31 May 2014.

20 Feb Draft Interpretation Note: Valuation of 
stock held by nursery operators

The draft Interpretation Note was published for comment, which must be made by 15 April 2014.

 PwC publications

21 Jan Tax Alert - Tax Administration Laws
Amendment Act promulgated

Announcing the enactment of the amending law, this Tax Alert highlights additional reporting
obligations relating to dividends tax. 

22 Jan Tax Alert - Employment Tax Incentive The document describes the salient features of the Employment Tax Incentive Act.

22 Jan VAT Alert: Homeowners Associations 
to deregister for VAT

The VAT Alert discusses the consequential effect on homeowners associations of a SARS
decision that their services are not taxable services. 

31 Jan VAT Alert: Electronic services -
requirements for registration

This document outlines the requirements for non-resident suppliers of electronic services to
register for VAT, with effect from 1 April 2014.

7 Feb Tax Alert: Retroactive amendment of
legislation

In this Tax Alert, we advise of the retroactive repeal of amendment to the Income Tax Act
relating to value shifting and a relaxation in the residence rules for companies.


