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SARS blown up by its own landmine

William Shakespeare, in his celebrated tragedy,
Hamlet, painted the graphic analogy of a
military engineer being blown sky high by his
own explosive device – ‘hoist with his own
petard’ – as Hamlet plotted to thwart his uncle’s
plans. Some 400 years later, this image could
equally well be applied to an appeal in the
Western Cape High Court when the Court
delivered its judgment in ABC (Pty) Ltd v
Commissioner for the South African Revenue
Service [2015] ZAWCHC 8 (judgment delivered
on 6 February 2015).

The facts

The appellant, a registered VAT

vendor, had, for a number of

years, been the organiser of an

international jazz festival. In order 

to finance and facilitate the

holding of the festival, it sought

sponsorships from large

enterprises. The enterprises

undertook to provide cash, goods

or services to an agreed value, in

consideration for which they were

given preferential advertising and

branding rights. In the matter

before the Court, the enterprises

concerned were South African

Airways, the City of Cape Town,

Telkom and the South African

Broadcasting Corporation.

In the course of an audit of the

appellant’s tax affairs, SARS raised 

an assessment for value-added tax

(VAT) by reason that the granting

of rights to the enterprises

constituted a taxable service which 

was subject to VAT. The appellant

had not issued a tax invoice, and

SARS accordingly determined the

amount of the liability by

reference to the value of goods and 

services that were to be supplied,

as specified in the relevant

sponsorship agreements. 

The items stipulated in the

sponsorship agreements were

supplied to the Appellant, and the

rights granted were exercised.

The appellant did not dispute that

it was required to account for VAT

but contended that it had

purchased goods and services from 

the sponsors to an agreed value

and that, in the determination of

its liability to VAT, it should be

allowed a deduction for input tax

in respect of the VAT on those

supplies. It argued that the

sponsorship agreements that were

the source of the assessment

should equally serve as the source

for allowing a credit for input tax.

SARS countered the appellant’s

contention by holding that a

deduction in respect of input tax

may not be claimed unless the
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vendor is in possession of a valid

tax invoice from the supplier. The

appellant had repeatedly

requested the issue of tax invoices

from the sponsors but had not

been provided with the tax

invoices that it had requested. As

the appellant was unable to

produce valid tax invoices, the

claim for deduction was

disallowed.

After the appellant’s objection had

been disallowed, it appealed to the 

Tax Court, which dismissed the

appeal. The matter was then taken 

on appeal to the Full Bench of the

Western Cape High Court.

The issue

The issue that the Court was called 

upon to adjudicate was whether

the sponsorship contracts could be

regarded as tax invoices.

Section 16(2)(a) of the Value-
Added Tax Act (‘VAT Act’) sets out
the basic principle governing the
right to deduct input tax:

(2) No deduction of input tax in

respect of a supply of goods or

services, the importation of any

goods into the Republic or any

other deduction shall be made in

terms of this Act, unless- 

(a) a tax invoice or debit note or

credit note in relation to that

supply has been provided in

accordance with section 20 or

21 and is held by the vendor

making that deduction at the

time that any return in respect

of that supply is furnished…

There follow a number of
sub-items in (b) to (f) which
specify circumstances where a

document other than a tax invoice
may be accepted by SARS in lieu of 
a tax invoice. Section 16(2)(f) of
the VAT Act stated, at the relevant
time:

(2) No deduction of input tax in

respect of a supply of goods or

services, the importation of any

goods into the Republic or any

other deduction shall be made in

terms of this Act, unless – 

…

(f) the vendor, in any other case,

is in possession of documentary

proof, as is acceptable to the

Commissioner, substantiating the 

vendor’s entitlement to the

deduction at the time a return in

respect of the deduction is

furnished. 

The appellant urged that the

sponsorship agreements, which

had been the source from which

SARS had determined the amount

of VAT to be assessed, were

documentary proof substantiating

its entitlement to a deduction, and

that the agreements should have

been recognised as being

acceptable.

SARS, in its Reasons for

Assessment, had offered no

explanation for its conduct, save to 

assert that the appellant was not in 

possession of the relevant tax

invoices. No other reason was

given, and the statement was not

expanded upon.

The decision

The Court considered initially

whether an alternative procedure

might have been adopted by the

appellant, for instance

self-invoicing, as contemplated in

section 20(7) of the VAT Act.

However, it found that this was

appropriate only where there was

sufficient documentary evidence

available and it would be

impractical to require that a full

tax invoice be issued. In the

circumstances, the Court was not

persuaded that it was impractical

to require that a full tax invoice be

issued.

The Court had established,
correctly, it is submitted, that the
transaction was a barter
transaction between persons
dealing at arm’s length. Thus, it
had stated (at para [4] of the
judgment):

In an ordinary arms’ length barter

transaction the value that the

parties to it have attributed to the

goods or supplies that are

exchanged seems to me, in the

absence of any contrary indication,

to be a reliable indicator of their

market value. It is thus plain that

the value of the goods and services

provided to the taxpayer by the

sponsors was equally determinable

from the sponsorship contracts.

(emphasis added)

Binns-Ward J (who delivered the
unanimous judgment of the Court) 
found it appropriate that the
contents of the sponsorship
agreements should be looked to as
a reliable source of documentary
proof. The learned Judge stated
(at para [15]):

… [It] is evident that the

Commissioner predicated his

calculation of the output tax on the

information provided in the

contracts. The appellant’s

contention is that the contracts also 

serve as proof of its entitlement to a 

deduction for input tax. In my

SARS blown up by its own landmine
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judgment the contention is

well-made. If the documents were

good enough for the Commissioner

to assess the appellant’s output tax

liability, it is impossible to

conceive, having regard to the

character of the particular

transactions, why they should not

also have been sufficient for the

purpose of computing the input tax

which should have been deemed to

have been levied by the sponsors.

The appellant had invoked the

provisions of s 16(2)(f) in its

representations to the

Commissioner. In the

circumstances he was bound to

take them into account in making

the assessment. I do not think that

the Commissioner could reasonably 

have decided that the information

in the contracts did not in the

circumstances provide sufficient

proof substantiating the appellant’s 

entitlement to the deductions

claimed. (footnotes deleted)

In short, the Commissioner was

‘hoist with his own petard’. Having 

insisted that the values set out in

the sponsorship agreements were

sufficiently reliable to establish the 

tax to be assessed on the

taxpayer’s supplies to the

sponsors, SARS could scarcely

argue with conviction that the

sponsorship agreements were not

acceptable documentary proof

from which to identify the amount

of input tax that could be claimed

as a deduction in respect of the

supplies received by the taxpayer

from the sponsors – after all, there

was a barter transaction, and it

would be assumed, in the absence

of contrary evidence, that the

consideration given should reflect

the value of the supply received.

The vigorous defence of its

position by SARS rested on three

main points.

First, it argued, the value of the

services received from the

sponsors had not been established. 

This was a new argument that had

not been raised in any

correspondence or in the

pleadings and was summarily

dismissed. The value of the

supplies to the taxpayer had never

been placed in issue in the

proceedings. The Court was hasty

to point out that SARS had been

quite prepared to rely upon the

information in the documents for

SARS blown up by its own landmine

SARS argued that the value of the services received
from the sponsors had not been established. 
This was a new argument that had not been raised
in any correspondence or in the pleadings and was
summarily dismissed. 
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its own purposes in assessing the

appellant’s liability.

Secondly, SARS argued that the

document should contain all of the 

information required to be

reflected in a valid tax invoice, and 

that the sponsorship agreements

did not meet this requirement.

Again the Court gave short shrift

to this contention. If that were the

case, said Binns-Ward J (at para

[20]), there would be no need for

section 16(2)(f), which was

intended to cover ‘other

circumstances’. In any event the

sponsors were known to SARS,

who (the Court had noted at para

[4]) was aware that they had

failed to supply tax invoices,

despite being obliged to do so, and 

yet had made no attempt to

compel the issuing of the tax

invoices or prosecute the sponsors

for their failure to respond to the

appellant's requests.

The third argument was an attack

on the forum selected for

resolution of the dispute. SARS

argued that the process of appeal

to the Tax Court was procedurally

incompetent, in that the refusal to

recognise the information in the

sponsorship agreements as

acceptable documentary proof was 

an administrative decision that

could only be challenged on

review to the High Court. Here the 

Court found that the process was

indeed an appeal against an

assessment and not an application

for review and setting aside of a

decision under section 16(2)(f) of

the VAT Act. 

Appeal allowed

The appeal was accordingly

allowed and the assessments were

referred back to SARS for
reconsideration.

SARS blown up by its own landmine



The valuation of their trading stock by share
dealers – the 2011 amendments to the Income Tax Act

Share dealers – that is to say, persons who trade
in shares and whose holdings of shares are
consequently trading stock in their hands – fall
into two categories, namely individuals and
companies.

Share dealers, both individual and

corporate, are entitled to deduct

losses incurred on the purchase

and sale of their shares. Owing to

the vagaries of the market, a share

dealer may be compelled to report

unrealised losses on shares at the

end of a financial year in its

financial statements, but the loss is

only treated as incurred in terms of

the Income Tax Act when the

shares are actually disposed of. 

Valuation at year-end

Since shares in the hands of a share 

dealer are trading stock, they must

(as with every kind of trading

stock) be valued at the end of every 

tax year. The question arises as to

whether the shares must be valued

at their acquisition cost or at their

current market value. In terms of

IFRS reporting the shares must be

reported at the lower of cost or

current market value.

Since time immemorial, corporate

share dealers were required by the

Income Tax Act to account for their 

year-end closing stock of shares at

historical cost. However, other

traded instruments, such as

debentures or other interest-

bearing instruments, could be

reflected at the lower of cost or

current market value. In this way

unrealised losses on such

instruments could be claimed as a

deduction before realisation,

whereas unrealised gains could be

deferred until realisation. 

By contrast, individual share

dealers could value their closing

stock of shares (and other financial 

instruments) for income tax

purposes at the lower of cost or

market value, and would

invariably choose market value if

the instruments had declined in

value, so that they could claim the

loss in value as an immediate tax

deduction.

The amendment to
section 22(1)(a)

All this changed with an

amendment to section 22(1)(a) of

the Income Tax Act that took effect

as from tax years commencing on

or after 1 January 2011.

As from that juncture, all financial

instruments (including shares) that 

constitute trading stock must be

brought into account for income

tax purposes at cost (irrespective of 

whether the taxpayer is an

individual or a company).

Corporate share dealers may no

longer claim deduction of

unrealised losses on traded

instruments other than shares, and

individual share dealers are denied 

the right to claim deduction of

unrealised losses on both shares

and other traded instruments held

as trading stock. 

The Commissioner’s power to

allow a reduced value of trading

stock ‘by reason of damage,

deterioration, change of fashion,

decrease in market value or for any

other reason satisfactory to the

Commissioner’ is explicitly ruled

out in relation to financial

instruments. 

This means that share dealers

cannot get a tax deduction until

they actually dispose of the

financial instruments in question. 

Why the change in the
rule?

What is the explanation – the

reason behind the rule – for this

amendment to a long-standing

provision in the Income Tax Act? 

It would seem that SARS and

National Treasury required

uniformity in the treatment of

instruments traded by share

dealers which are held as trading

stock. The amendment has

therefore achieved uniformity in

the treatment of all share dealers

as well as uniformity in the

treatment of different types of

traded instruments.

6

It would seem that SARS 
and National Treasury
required uniformity in
the treatment of
instruments traded by
share dealers which are
held as trading stock. 
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Farmer’s produce ‘held and not disposed of’ by
him at year-end 

Does a farmer’s produce ‘held and not disposed
of’ by him at year-end include produce that has
been delivered to a co-operative and mixed with
that of other farmers? 

The meaning of the expression

‘trading stock held and not

disposed of at the end of a

taxpayer’s year of assessment’ is,

in most circumstances, clear

beyond disputation.

But this is not the case where the

trading stock has passed out of the 

possession of the taxpayer. This is

illustrated by the decision of the

Cape Town Tax Court in A v

Commissioner for the South African 

Revenue Service [2014] ZATC 3,

which was handed down on 8

December 2014.

This case involved a taxpayer who

was a wine farmer. It was

common cause (see the judgment

at para [32]) that he was

conducting farming operations as

envisaged in section 26(1) of the

Income Tax Act 58 of 1962 and

that his income was derived from

such operations.

The court cited with approval
from the decision in Ko-operatiewe 
Wynbouwers Vereniging van
Zuid-Afrika Bpk v Industrial
Council for the Building Industry
1949 (2) SA 600 (A) (A) at 614,
where it was held that – 

wine farming consists of a
number of different operations,
such as cultivation of vineyards, 
pruning of the grape vines,
rendering the vines free from
disease, gathering the crop,
pressing the grapes into wine

and probably delivering the
finished product to the ‘first
buyer’.

It was not in dispute (see para

[27] of the judgment) that, at the

end of the appellant’s 2009 year of 

assessment, that is to say, at

midnight on 28 February 2009,

the taxpayer had no harvested

grapes in his possession, as all of

his grape harvest had been

delivered to the farming

co-operative of which he was a

member.

SARS determined the value of the

produce held and not disposed of at

R789 338. By contrast, the

taxpayer contended (see para

[28]) that the value of produce

held and not disposed of by him at 

the end of the year was nil – in

other words, he argued that he

had disposed of all of his produce.

The nature of ‘wine in
process’

The dispute turned on fiscal

aspects of wine in process, that is to 

say, harvested wine grapes that

have been crushed in order to

press out the juice and are being

fermented as part of the

wine-making process.

The taxpayer contended (see para

[35]) that wine in process that

was in the possession of the

co-operative to which he had

delivered his harvest was not

produce as envisaged in the First

Schedule to the Income Tax Act

because, by that stage, his grapes

had been crushed and mixed with

the grapes of other farmers by the

co-operative to which he had

delivered his harvest;

consequently, the grapes were no

longer identifiable as his. 

The taxpayer argued further (see

para [39]) that once he had

delivered his grapes to the

co-operative and they had been

mixed with grapes delivered by

other members, his grapes could

no longer be said to be produce

that was held and not disposed of

by him – even though (as

discussed further, below) it was

common cause that a member of

the co-operative does not transfer

ownership of his produce when it

is delivered to the co-operative,

and that the co-operative acts as

agent for its members.

Legal consequences of
delivery to a co-operative 
and commingling with
the produce of other
farmers

It was common cause, said the

court (at para [41]), that the

mixing of the taxpayer’s grapes

with those of other farmers by the

co-operative, such that

identification of his grapes became

impossible, resulted in the

contributing farmers having joint

ownership in undivided shares of

the pooled grapes and later joint

ownership of the pooled wine, pro
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rata to their respective

contributions of grapes to the pool.

The court noted (at para [36])

that the term produce is not

defined in the Act, and that there

is no reported decision regarding

its interpretation in an income tax

context.

SARS contended that paras 2, 3(1) 

and 9 of the First Schedule to the

Income Tax Act, which deal with

the valuation of a taxpayer’s

opening stock and closing stock,

had to be applied to the wine in

process – in other words, that the

value of the wine in process that

had been delivered to the

co-operative constituted the

taxpayer’s closing stock (that is to

say, stock ‘held and not disposed

of’), the value of which (minus the 

value of the taxpayer’s opening

stock) had to be included in the

taxpayer’s income for that year.

As was noted, above, it was not
disputed (see para [40]) that a
member of a farming co-operative
does not, on delivery, transfer
ownership of his produce to the
co-operative and that the
co-operative acts as an agent for
the member. It was also common
cause (see para [41]) that –

the mixing or mingling of a

member’s grapes or grape juice

with that of other members,

without the intention of

transferring ownership but in

circumstances where the further

identification of each member’s

own grapes is not possible, has the

effect of creating joint ownership,

in undivided shares, of the pooled

grapes and later, of the pooled

wine pro rata according to each

member’s contribution of the

grapes to the pool.

Thus, after delivery of his grapes

to the co-operative, the taxpayer

became a co-owner in undivided

shares, first in the pool of crushed

grapes, and thereafter in the pool

of wine.

Farmer’s produce ‘held and not disposed of’ by him at year-end

It was not disputed that a
member of a farming
co-operative does not, on
delivery, transfer ownership
of his produce to the
co-operative and that the
co-operative acts as an agent
for the member.
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Against this background, the issue

to be addressed by the court was

whether the taxpayer’s grapes,

after delivery to the co-operative

and after mixing with the grapes

of other farmers, could properly

be described as produce that was

held and not disposed of by him.

The court held (at para [45])
that –

The complete phrase ‘held and not

disposed of’ makes it patently clear

that the produce must have formed 

part of the farmer’s farming

produce and the farmer must still

have a legal right to the produce as

at the financial year end. . . .   It

does not mean that the farmer

must have had physical possession

or control of the produce at the

year end. If that was what the

legislature intended, it would have

used words that clearly conveyed

that meaning. (emphasis added)

The court said further (at para
[58]) that –

It can accordingly not be said in

the sui generis contractual

relationship between the

co-operative and the

farmer/member, that the grapes

were disposed of in the commercial 

and legal sense contemplated by

section 3(1) of the First Schedule.

Allie J concluded (at para [59])
that –

I find that the grapes picked at end

of February 2009 is [sic] produce

in [sic] the farming operations that 

were held by appellant. Once they

were crushed and pressed, under

the auspices of [the co-operative],

they remained the property of the

appellant, albeit in fractional

ownership. Appellant did not

disposed [sic] of them until after

the end of February 2009, when

the grapes were finally processed

into wine and sold.

Had the taxpayer
discharged the onus of
proving the assessment
wrong?

Allie J quoted from the decision of
the Supreme Court of Appeal in
Commissioner for the South African 
Revenue Service v Pretoria East
Motors [2014] SAXCA 91 at para
[6], where the court said that –

The present appeal must therefore

be approached on the basis that the 

onus was on the taxpayer to show

on a preponderance of probability

that the decisions of SARS against

which it appealed were wrong (CIR 

v SA Mutual Unit Trust

Management Co Ltd [1990] SA

[1990]ZASCA [1990] (4) 529 (A)

at 538D).  That, however, is not to

suggest that SARS was free to

simply adopt a supine attitude.  It

was bound before the appeal to set

out the grounds for the disputed

assessments and the taxpayer was

obliged to respond with the

grounds of appeal and these

delineate the disputes between the

parties.

Allie J concluded (at para [63]) –

I am not persuaded, in the light of

the errors in calculation conceded

on behalf of respondent and

proved by the appellant that the

amount assessed is fair and

reasonable.

Allie J went on to say that, given

the paucity of evidence on the

issue of valuation, the court was

not in a position to substitute

SARS’s calculations with its own;

the court therefore could not

make a determination  in this

regard and the matter had to be

referred back to SARS for further

consideration and re-assessment

in the light of the finding by the

court (at para [60]) that the

grapes delivered to the

co-operative as at the end of

February 2009 constituted the

taxpayer’s closing stock in relation 

to his farming operations and

should have been reflected as such 

in his income tax return. 

Conclusion

This decision holds that trading

stock held and not disposed of by a

taxpayer at the end of a year of

assessment includes trading stock

still owned by him, even though

(see paras [46] and [48]) it may

no longer be in his possession or

under his physical control, and

even though at that juncture he

has become no more than a

co-owner in undivided shares of a

pool of similar trading stock that

has been commingled with the

trading stock of other farmers. It

was held that, for a farmer’s

produce to be held and not

disposed of by him at the end of a

year of assessment, it was sufficient 

that the farmer had a legal right in 

the produce as at the end of the

year of assessment. 

Farmer’s produce ‘held and not disposed of’ by him at year-end 
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SARS Watch - 21 January to 20 February 2015

 Legislation

3 Feb Notice of the Protocol to the Double Taxation 

Agreement with India

The notice was published in Government Gazette No.

38440 and has been in force since 26 November 2014.

5 Feb Notice to amend tariffs in Schedule No. 1 of

the Customs & Excise Act, 1964

The notice was published in Government Gazette No.

38442.

13 Feb Notice of FATCA Intergovernmental

Agreement

The notice was published in Government Gazette No.

38466 and has been in force since 28 October 2014.

17 Feb Notice of Tax Information Exchange

Agreement (TIEA) between South Africa and 

Barbados

The notice was published in Government Gazette No.

38475 and has been in force since 19 January 2015.

 Interpretation

30 Jan Interpretation Note 20 (Issue 5): Learnership

allowance

This issue was updated with the amendments to section

12H by Taxation Laws Amendment Act No. 43 of 2014.

11 Feb Interpretation Note 11 (Issue 3): Trading

Stock - Assets not used as trading stock 

This issue was updated to clarify paragraph jA of the

definition of 'Gross income', emphasising the 'purchase'

requirement.

 Binding rulings

12 Feb Binding Private Ruling 186: Asset-for-share

transaction between a resident private

company and a collective investment

scheme (CIS) in securities

This BPR deals with the tax treatment of the conversion of

an existing portfolio of assets into participatory interests in a 

collective investment scheme in securities (CIS) under

section 42 of the Act and the immediate disposal of the

participatory interests.

18 Feb Binding Private Ruling 187: Waiver of an

intra-group loan that funded the acquisition

of a mining operation

This BPR deals with the waiver of a loan that funded the

acquisition of a mining operation as a going concern under

an intra-group transaction contemplated in section 45 of the 

Act.

18 Feb Binding Private Ruling 188: Conversion of a

public benefit organisation to a for-profit

company

This BPR deals with the conversion of a tax-exempt Public

Benefit Organisation (PBO) to a for-profit company.

19 Feb Binding Private Ruling 189 - Acquisition of

shares subject to suspensive conditions

This BPR deals with the time of acquisition of shares which

are acquired under an agreement subject to suspensive

conditions.

 Case law

22 Jan Africa Cash & Carry (Pty) Ltd & 18 Others The High Court dismissed an application for further

postponement relating to an order for the preservation of

the respondents' assets, holding that another postponement 

would not be in the interest of justice.

6 Feb ABC (Pty) Ltd The High Court upheld the appeal against SARS. The court 

ordered that the VAT assessments should be set aside to

allow a deduction of input tax.
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 SARS publications

28 Jan Draft Binding General Ruling (dividends tax) on 

the termination of STC credits: Dividends

declared before 1 April 2015 but paid on or

after that date

The Draft BGR was published for comment that had to be

submitted no later than 20 February 2015.

5 Feb Draft Tariff Amendments to the Notes of

Schedule No. 6, Parts 1B, 1C and 1D of

Schedule No. 6, as well as Draft Rule

Amendment of Rule 75(24)

The Draft Tariff Amendments were published for comment

that had to be submitted no later than 20 February 2015.

5 Feb Draft Tariff Amendment to Part 1D of Schedule 

No. 6 in relation to refunds on certain

spirituous beverages

The Draft Tariff Amendments were published for comment

must be submitted no later than 20 February 2015.

5 Feb Proposed Changes to the Deferment Scheme The proposed changes were published for comment that had

to be submitted no later than 27 February 2015.

11 Feb Draft Interpretation Note on whether certain

quarrying operations constitute mining

operations

The Draft Interpretation Note was published for comment to

be submitted no later than 30 April 2015.

12 Feb Draft IN 63 (Issue 2) on the rules for translation 

of amounts measured in foreign currencies

The Draft Interpretation Note was published for comment to

be submitted no later than 31 May 2015.

12 Feb Draft IN on Headquarter Companies The Draft Interpretation Note was published for comment to

be submitted no later than 31 May 2015.

16 Feb Electronic Communications Guide The guide provides users with an understanding of the rules

for electronic communication issued under section 255 of the

Tax Administration Act.

17 Feb Updated summary of Multilateral MAAs The Instrument of Ratification in the Multilateral SADC

Agreement on Assistance in Tax Matters was deposited on

21 January 2015 in Gaborone.

 PwC publications 

26 Jan PwC Tax Alert - Withholding tax on interest This Tax Alert deals with some of the aspects to be

considered by SA payers and foreign recipients regarding

withholding tax on interest before the implementation date, 1

March 2015.

30 Jan PwC VAT Alert - Special relief period extended 

to residential property developers

This VAT Alert deals with the special relief period extended to 

residential property developers.

6 Feb PwC Tax Alert - STC credits: further reminder

of looming deadline

This Tax Alert deals with the STC credits of a company that

can be used until 31 March 2015 to reduce dividends subject

to dividends tax.

6 Feb PwC Tax Alert - Transfer pricing secondary

adjustments: transitional arrangements

This Tax Alert deals with the new provisions relating to

transfer pricing secondary adjustments, which include a

transitional rule to eliminate deemed loans and will result in

tax being payable by 28 February 2015.

20 Feb PwC Tax Alert - Interest deduction limits on

debts owed to non-residents

This Tax Alert deals with section 23M of the Income Tax Act,

which provides for interest deduction limitations on debts

owed to persons not subject to SA tax. It became effective on 

1 January 2015 and applies to interest incurred on or after

that date. 
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