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A taxpayer who is entitled to object to an 
assessment or to one of the categories of 

‘decision’ provided for in the rules as being 

open to objection, and who wishes to do 
so, is required to lodge the objection 

within the period prescribed in the rules.

Currently, rule 7 provides that a taxpayer 

who wishes to object to an assessment and 

who has not requested reasons for the 
assessment must deliver the notice of 

objection within 30 days after the date of 

assessment.

The Tax Administration Act provides in 

section 104(4)–(5) that a senior SARS 
official can extend the 30-day period if 

satisfied that ‘reasonable grounds’ exist for 

the delay in lodging the objection, but that 
the period for objection cannot be so 

extended beyond 21 business days ‘unless 

a senior SARS official is satisfied that 
exceptional circumstances exist which 

gave rise to the delay in lodging the 

objection’, and that the period cannot be 
so extended if more than three years have 

elapsed since the date of the assessment or 

the decision in question.

What are exceptional 
circumstances?

What constitutes ‘exceptional 

circumstances’ has hitherto been 

uncertain. 

The recent decision of the Supreme Court 

of Appeal in Avnit v First Rand Bank Ltd 
[2014] ZASCA 132 has brought some 

clarity in this regard. In his judgment, 

Mpati P said that –

‘[4] The term ‘exceptional circumstances’ is one 

that has been used in various different 

statutory provisions in varying contexts over 

many years. It was first considered by this 

Court in the context of its power in exceptional 

circumstances to direct that a hearing be held 

other than in Bloemfontein. The question arose 

in Norwich Union Life Insurance Society v 

Dobbs 1912 AD 395, where Innes ACJ said at 

399:

'The question at once arises, what are 

'exceptional circumstances'? Now it is 

undesirable to attempt to lay down any 

general rule. Each case must be considered 

upon its own facts. But the language of the 

clause shows that the exceptional 

circumstances must arise out of, or be 

incidental to, the particular action; there 

was no intention to exempt whole classes of 

cases from the operation of the general rule. 

Moreover, when a statute directs that a fixed 

rule shall only be departed from under 

exceptional circumstances, the Court, one 

would think, will best give effect to the 

intention of the Legislature by taking a strict 

rather than a liberal view of applications for 

exemption, and by carefully examining any 

special circumstances relied upon.'

[5] Later cases have likewise declined any 

invitation to define ‘exceptional circumstances’ 

for the sound reason that the enquiry is a 

factual one. [S v Dlamini; S v Dladla; S v 

Joubert; S v Schietekat 1999 (4) SA 623 (CC) 

paras 75-77]

A helpful summary of the approach to the 

question in any given case was provided by 

Thring J in MV Ais Mamas Seatrans Maritime v 

Owners, MV Ais Mamas 2002 (6) SA 150 (C) 

where he said:

'1. What is ordinarily contemplated by the 
words ‘exceptional circumstances’ is something 

out of the ordinary and of an unusual nature; 

something which is excepted in the sense that 

the general rule does not apply to it; something 

uncommon, rare or different: ‘besonder’, 

‘seldsaam’, ‘uitsonderlik’, or ‘in hoë mate 

ongewoon’.

The Minister of Finance was given 

the power to publish rules for the 

conduct of disputes with SARS by 

way of objection and appeal in 

terms of section 103 of the Tax 

Administration Act 28 of 2011 

('the Act'). These rules were 

published in the Gazette in July 

2014 and govern the procedures to 

be followed in lodging an 

objection and appeal against an 

assessment referred to in section 

104(2) of the Act.
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2. To be exceptional the circumstances 

concerned must arise out of, or be incidental 

to, the particular case.

3. Whether or not exceptional circumstances 

exist is not a decision which depends upon the 

exercise of a judicial discretion: their existence 

or otherwise is a matter of fact which the 

Court must decide accordingly.

4. Depending on the context in which it is 

used, the word ‘exceptional’ has two shades of 

meaning: the primary meaning is unusual or 

different: the secondary meaning is markedly 

unusual or specially different.

5. Where, in a statute, it is directed that a fixed 

rule shall be departed from only under 

exceptional circumstances, effect will, 

generally speaking, best be given to the 

intention of the Legislature by applying a 

strict rather than a liberal meaning to the 

phrase, and by carefully examining any 

circumstances relied on as allegedly being 

exceptional.'

Having cited these dicta from earlier 
decisions, Mpati J remarked, ‘To this I 

would add only that in the exercise of the 

discretion vested in the President, the 

overall interests of justice will be the 
finally determinative feature.’

Application to the Act

The above principles would appear to 

apply also to the Tax Administration Act. 

The Act itself does not contain a universal 
definition of the term 'exceptional 

circumstances'. However, section 218, 

which relates to the remittance of 
penalties imposed, is headed 'Remittance 

of penalty in exceptional circumstances'. 

Section 218(1) empowers SARS to remit a 
penalty in whole or in part if any of the 

circumstances referred to in section 

218(2) apply, namely:

(a) a natural or human-made disaster;

(b) a civil disturbance or disruption in 
services;

(c) a serious illness or accident;

(d) serious emotional or mental distress;

(e) any of the following acts by SARS—

(i) a capturing error;

(ii) a processing delay;

(iii) provision of incorrect information 
in an official publication or media 

release issued by the Commissioner;

(iv) delay in providing information to 

any person; or

(v) failure by SARS to provide sufficient 
time for an adequate response to a 

request for information by SARS;

(f) serious financial hardship, such as—

(i) in the case of an individual, lack of 

basic living requirements; or

(ii) in the case of a business, an 
immediate danger that the continuity of 

business operations and the continued 

employment of its employees are 
jeopardised; or

(iii) any other circumstance of 

analogous seriousness.

Rule 52 of the new rules now provides in 
this regard that –

‘(2) A taxpayer or appellant may apply to 
a tax court under this Part –

(a) …

(b) …

(c) if the period of time to lodge an 
objection to an assessment has not been 
extended by SARS under section 104(4) 
[of the Tax Administration Act] on 
request by the taxpayer under rule 7, for 
an order extending the period within 
which an objection must be lodged by a 
taxpayer.’

No extension of time is possible if 
more than three years have 
elapsed since the assessment

However, it seems from section 104(5)(b) 
of the Tax Administration Act that the 
Tax Court has no power to grant an 
extension of time to lodge an objection if 
more than three years have elapsed since 
the date of the assessment in question.

It seems from section 104(5)(b) of the Tax Administration Act that the Tax Court has no power to grant an extension of 
time to lodge an objection if more than three years have elapsed since the date of the assessment in question.
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Editor’s note:

Our view that section 218 is not prescriptive in the determination of what 
constitute 'exceptional circumstances' for purposes of section 104(5) is 
shared by SARS in Interpretation Note No. 15, published on 2 November 
2014, in which it is stated:

‘The term “exceptional circumstances” is not defined for the purposes of 
section 104. Consideration must therefore be given to its ordinary 
grammatical meaning, taking into account the context in which it 
appears and the purpose to which it is directed…

Section 218 lists what comprises exceptional circumstances in the context 
of the remission of penalties. Although not directly relevant to section 
104(5), it nevertheless provides an indication of the type of things which, 
taking into account the particular facts and circumstances, may 
constitute exceptional circumstances for purposes of section 104(5)…’ 
(Our emphasis)
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From time to time, our courts are 

called upon to remind public 

officials that compliance with the 

requirements of provisions in 

legislation is necessary to enable 

them to enforce the powers 

entrusted to them. The 

requirements are in place to 

enable the public to understand 

the reasons for the administrative 

action and to determine whether 

the action is compliant with the 

law.

Prescription: The devil is in the detail
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One such provision was found in section 
79(1) of the Income Tax Act (now repealed 

and replaced by section 99(2) of the Tax 

Administration Act). This provision 
precluded SARS from issuing an 

additional assessment more than three 

years after the date of the original 

assessment:

‘… unless the Commissioner is satisfied 
that the amount which should have been 

assessed to tax was not so assessed or the 

fact that the full amount of tax chargeable 
was not assessed, was due to fraud or 

misrepresentation or non-disclosure of 

material facts.’

The facts

In Case No. IT12951 (judgment delivered 
12 January 2016), heard in the Tax Court, 

Durban, SARS had investigated the tax 

affairs of the taxpayer for the 2004, 2005 
and 2006 years of assessment and had 

raised numerous issues relating to the 

information in its returns of income for 
those years. 

SARS had determined that, in the 2004 
and 2005 years of assessment, wear and 

tear in respect of motor vehicles had not 

been correctly claimed and that, in the 
2005 year of assessment, the taxpayer had 

failed to provide proof to substantiate 
amounts claimed as deductions in respect 

of casual wages and salaries.

The dates of the original assessments for 

2004 and 2005 were 1 March 2006 and 1 

May 2006, respectively.

Additional assessments were dated 

1 November 2009 for both years of 
assessment.

It was clear that more than three years had 
elapsed between the dates of the original 

assessments and the date of the additional 

assessments.

The letter of findings issued by SARS on 12 

August 2009 made no reference to the 
lapse of time of more than three years and 

merely stated SARS’ intention to issue 

additional assessments ‘as the onus of 
proof of deductibility of the expenditure 

has not been discharged’.

When the assessments were issued, the 

assessment letter made no mention of the 

lapse of time either.

The taxpayer requested reasons for the 

assessment and specifically asked whether 
there were ‘… any other reasons other 

than the issue of onus…’ for the additional 

assessment. SARS’ response concluded 

with the following statement:

‘We are unable to provide any reason 

other than onus and we believe that the 
onus provision suffices as a basis for the 

assessment.’ 

The taxpayer filed objections to the 2004 

and 2005 additional assessments, stating 

that the original assessments had 
prescribed as a period of more than three 

years had elapsed since their issue.

The first mention of section 79 came when 

the objections were disallowed. At this 

time SARS stated that the veil of 
prescription had been lifted in respect of 

the disallowance of claims for wear and 

tear on vehicles because these had been 
misrepresented in the returns of income. 

However, no mention was made of 

misrepresentation in the disallowance of 
the deduction for casual wages and 

salaries.

Even after an appeal had been noted 

against the disallowances, SARS did not, 

in its notice of grounds of assessment, 
raise the issue of prescription in respect of 

the casual wages and salaries, but 

persisted with the issue of burden of proof.
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The decision

In a thorough examination of the law, 
Vahed J dealt with the requirements for 

displacing immunity from additional 

assessment after the lapse of more than 
three years.

• The Commissioner must provide 
evidence that he was satisfied that the 

circumstances for displacing the 

immunity existed and should state the 
particular conduct of the taxpayer 

supporting that conclusion (i.e. fraud, 

misrepresentation or non-disclosure). 

• The alleged conduct must have caused 

the Commissioner not to have assessed 
the correct amount of tax.

• In the case of non-disclosure, the facts 
must be material. (Note: In this instance 

the Court stated that the amounts in 

question were not material amounts.)

• The Commissioner’s satisfaction as to 

the circumstances cannot be presumed 
from the correspondence and actions 

taken by SARS – it is a ‘substantive and 

far-reaching determination, which 

should be communicated to the 
taxpayer’ (citing Corbett JA in Natal 

Estates Limited v SIR 1975 (4) SA 177 

(A)). 

• The Commissioner must be able to show 

that he was satisfied as to the nature of 
the conduct and the link to the failure to 

assess at the time that the additional 

assessment was issued.

Vahed J therefore found, at paragraphs 

[34] to [35]:

‘[34] In the present matter, the respondent did 

not contend anything with regard to the issue 

of prescription prior to the additional 

assessments being issued and, in fact, when 

asked whether there were any reasons other 

than that of onus, confirmed categorically that 

there was no other reason beyond onus and, as 

such, cannot be said to have applied his mind 

to the issue of prescription prior to the raising 

of the additional assessment. 

[35] I can find nothing to infer that the 

respondent was satisfied at the time of the 

assessment or during the process because it is 

fair to say that the question of prescription 

was not part of the respondent’s focus.’
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Has the law since changed?

The Taxation Laws Amendment Act, No. 
28 of 2011, became effective from 1 

October 2012, and section 99(2) now 

deals with the rights of SARS to issue 
additional assessments after the lapse of 

more than three years from the date of 

issue of the original assessment.

Section 99(1) sets out, inter alia, that an 

additional assessment may not be issued 
more than three years after the date of 

issue of an original assessment.

Section 99(2)(a) then states:

‘Subsection (1) does not apply to the 

extent that—

(a) in the case of assessment by SARS, the 
fact that the full amount of tax chargeable 

was not assessed, was due to—

(i) fraud; 

(ii) misrepresentation; or 

(iii) non-disclosure of material facts…’

The new requirements place question 

marks over the long-established 

procedural requirements that have been 
laid down by the courts.

Firstly, SARS has a right to issue 
additional assessments if the fact that the 

failure to assess fully was due to the 

circumstances enumerated. 

The provision is silent on whether this fact 

should be communicated to the taxpayer, 
and when. 

However, it is submitted that the 
additional assessment cannot be issued 

unless SARS is aware of the nature of the 

conduct that caused it to fail to assess the 
amount properly chargeable to tax. 

Further, section 99(2)(a) does not relieve 
SARS of the burden of establishing that 

the failure to assess the correct amount of 

tax was caused by conduct referred to in 
that subsection. That is, that SARS, having 

become aware of the conduct, has 

identified that this conduct was the cause 
of the failure to assess the amount of tax 

properly chargeable. 

In other words, SARS cannot issue the 

additional assessment unless and until it 

is aware of an act of fraud, 
misrepresentation or misstatement of a 

material fact and it has established that 

this led to its failure to assess the amount 
properly chargeable to tax within the 

prescribed period.

Whether SARS is obliged to notify the 

taxpayer of its findings in this respect is 

also a point of conjecture. It should be 
recalled that section 79(1) of the Income 

Tax Act did not expressly require 

communication of the Commissioner’s 
state of mind, yet the courts have made it 

clear repeatedly that the Commissioner’s 

right to disturb the taxpayer’s immunity 
from reassessment can only be exercised if 

the Commissioner has satisfied himself:

• that there has been conduct referred to 

in the relevant section; and

• that the conduct was the cause of the 

failure to properly assess the taxpayer to 

tax.

It is submitted that the requirement that 

SARS should disclose the conduct upon 
which it relies to justify disturbing the 

immunity from additional assessment is 

not eliminated in the Tax Administration 
Act. A taxpayer is entitled to request 

reasons for assessment, and if reasons for 

an additional assessment are requested, it 
is incumbent upon SARS, if not at an 

earlier stage, at least at that time to 

disclose the conduct and the causal 
connection that entitled it to issue the 

additional assessment after the lapse of 

more than three years.

Therefore, it is to be expected that SARS 

should be required to inform the taxpayer 
of the facts entitling it to issue an 

assessment outside the three-year limit 

and the nature of the conduct that it infers 
from those facts. This notification should 

be made either at the time that the 

assessment is issued or at the earliest 
opportunity after the issue of the 

assessment where the taxpayer requests 

reasons for the assessment or notes an 
objection to the assessment.

The application of section 99 has not yet 
been raised in our courts, and the timing 

of SARS’ obligation to inform the taxpayer 

and the manner in which it should do so 
remain uncertain.

…  SARS cannot issue the additional assessment unless and until it is aware of an act of fraud, misrepresentation or 
misstatement of a material fact and it has established that this led to its failure to assess the amount properly 
chargeable to tax within the prescribed period.
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Legislation

26 Jan Customs and Excise Rules (as amended) The Customs and Excise Rules, 1995 now include rule amendments up to and including 

31 December 2015.

1 Feb Table 3 – 'Rates at which interest-free or low-interest loans are subject to income tax' Table 3 has been updated to reflect the latest interest rates. The South African Reserve 

Bank changed the 'repo rate' on 28 January 2016.  

3 Feb Public Notice 140 listing arrangements for purposes of sections 35(2) and 36(4) of the 

Tax Administration Act

The notice was published in Government Gazette No. 39650 with date of entry into force 

3 February 2016.

3 Feb Table 1 – 'Interest rates on outstanding taxes and interest rates payable on certain 

refunds of tax’

Table 1 was updated on 3 February 2016.

9 Feb Regulation R.160 for purposes of section 70(4) of the Tax Administration Act The regulation was published in Government Gazette No. 37307, with date of entry into 

force 9 February 2014, from which date it replaces regulations 93 and 94.

11 Feb Notice of Tariff Amendment to section 48 of the Customs and Excise Act Part 1 of 

Schedule No. 1, to substitute various tariff subheadings in Chapter 72 to increase the 

rate of customs duty on semi-finished steel, steel plates, cold-rolled steel and steel 

sections from free to 10%

This notice was published in Government Gazette No. 39686 with date of entry into force 

12 February 2016.

12 Feb Part 1 of Schedule No. 1 of the Customs and Excise Act This schedule was updated on 12 Feb 2016.

12 Feb Qatar Double Taxation Agreement The agreement was published on 11 February 2016 with the date of entry into force 

being 2 December 2015.

12 Feb Proclamation R.6 of 2016 in relation to the commencement of the Special Economic 

Zones Act and the regulations thereunder

The proclamation was published in Government Gazette No. 39667 and determined that 

the Special Economic Zones Act came into force on 9 February 2016.

19 Feb Tables of Interest Rates: Table 2 'Interest rates payable on credit amounts' Table 2 was updated on 18 February 2016.

SARS Watch 21 January to 20 February 2016
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Interpretation

11 Feb Interpretation Note 2 ( Issue 3) This note has been archived. The note dealt with 'Foreign dividends – deductibility of interest', Section 11C of the Income 

Tax Act. This section was repealed with effect from 1 April 2012.

15 Feb Interpretation Note 19 (Issue 3) This note was replaced on 15 February 2016 and deals with year of assessment of natural persons and trusts: accounts 

accepted to a date other than the last day of February. 

19 Feb Interpretation Note 87 This note provides guidance and clarity on the interpretation and application of section 9I of the Income Tax Act, which deals 

with headquarter companies. 

19 Feb Interpretation Note 88 This note provides guidance and clarity on the tax implications of amounts that were included in a person’s taxable income, 

and subsequently refunded.
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Binding rulings

21 Jan Binding Private Ruling 217: Estate duty implications for non-

resident individual investors

This ruling determines the estate duty implications for non-resident individual investors who invest in a 

linked investment plan in a country other than South Africa but with exposure to, amongst other things, 

underlying South African assets. 

1 Feb Binding Private Ruling 218: Qualifying distributions to be 

made by a REIT

This ruling determines the relevant year of assessment when considering whether a 'qualifying distribution'

has been made by a REIT. 

3 Feb Binding Class Rulings 049: Deductibility of insurance 

premiums in respect of an environmental maintenance 

programme guarantee

This ruling determines the deductibility of insurance premiums incurred by a mine owner for an 

environmental maintenance programme guarantee issued to the Department of Mineral Resources. 

9 Feb Binding Private Ruling 219: Corporatisation of a collective 

investment scheme in property and an amalgamation 

followed by an asset-for-share transaction

This ruling determines the income tax and securities transfer tax consequences for parties to the 

corporatisation of the applicant and an amalgamation of the application, followed by an asset-for-share 

transaction in respect of the minority unit holders.

9 Feb Binding Class Ruling 050: Tax consequences for unit holders 

in a REIT of an amalgamation transaction followed by an 

asset-for-share transaction

This ruling determines the income tax and securities transfer tax consequences for the unit holders in a 

listed REIT of an amalgamation of the REIT, followed by an asset-for-share transaction.

15 Feb Binding General Ruling 24 (Issue 2): Section 18A(2) receipt 

for purposes of a deduction as contemplated in section 

37C(3) and (5) of the Income Tax Act

This ruling provides certainty on the application of the deeming provisions in section 37C(3) as far as it 

relates to a deduction claimed under section 18A of the Income Tax Act.

16 Feb Binding Class Ruling 051: Taxation of employees 

participating in perpetuity employee shares incentive scheme

This ruling determines the taxability of dividends accruing to a trust that will, in turn, distribute those 

dividends to its beneficiaries pursuant to an employee share incentive scheme.
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Binding rulings (cont.)

16 Feb Binding Private Ruling 220: Contribution by 

mining company to a trust pursuant to a 

share incentive scheme

This ruling determines whether a contribution by a mining company to a trust pursuant to a perpetuity share incentive 

scheme will be deductible in terms of the specific dispensation afforded to mining entities.

17 Feb Binding Private Ruling 221: Deductibility of 

the cost of assets acquired to construct 

roads

This ruling determines whether the cost of assets to be acquired and brought into use solely to construct roads will be 

deductible under section 12C of the Income Tax Act.

19 Feb Binding Private Ruling 222: Foreign 

Partnership – Rebate in respect of foreign 

taxes on income

This ruling determines whether the income tax and solidarity surcharge payable by a South African resident in Germany, as 

well as the trade tax payable by certain foreign partnerships, also in Germany, will qualify for a rebate under the provisions of 

section 6quat of the Income Tax Act.

19 Feb Binding Private Ruling 223: Headquarter 

companies: Acquisition of shares and loans

This ruling determines the income tax consequences resulting from the acquisition by a company that is a resident of South 

Africa of shares in and loans of a foreign company for purposes of the headquarter company regime.

Case law

5 Feb IT 12951 & VAT 855 The issue in this case is whether the provisions of sections 11(a)(i) & 22(1) of the Income Tax Act, Section 3 of the Skills 

Development Levies Act, Section 6 of the Unemployment Insurance Contributions Act, and Sections 10(13) & (18) and 17(2) 

of the Value-Added Tax Act were applicable to the taxpayer. 

19 Feb IT 13380 The issue in this case is whether the court should remit a penalty in terms of section 76 of the Income Tax Act as read with 

section 192(2)(b) of the Tax Administration Act. 
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SARS publications

21 Jan The following draft notices and forms in relation to the Customs and Excise 

Act were released for commentary: 

- Draft amendment to insert item 805.25 after item 805.2 in Schedule No. 8

- Draft rule amendment in terms of sections 54F and 120

- Form DA 178

- Form DA 185.4B2

The second round of comments had to be submitted no later than 3 February 2016.

21 Jan Draft binding general ruling on the VAT treatment of the supply or importation 

of vegetable oil

This draft ruling was published for comment that had to be submitted no later than 22 

February 2016.

25 Jan Draft amendment of rules in terms of the Customs & Excise Act in relation to 

section 120. The proposed rule amendment extends currency conversion to 

the value of goods exported if that value is expressed in a foreign currency.

The period for commentary was extended to 28 February 2016. 

26 Jan Guide to the disposal of a residence from a company to a trust (Issue 3) Despite the fact that it is no longer possible to effect a tax-free transfer of a residence under 

paragraph 51A(4) of the Eighth Schedule to the Income Tax Act, the guide was re-issued 

as it is useful for determining the base cost of a residence which was transferred under the 

Income Tax Act. The guide has been restored to the SARS website. 

1 Feb In terms of the Customs and Excise Act, a draft amendment of Note 6(f) to 

substitute notes (ii)(cc); (iii)(ss) and (iv) has been released, and new notes 

6(f)(iii0)(vv) and (h)(viii) have been inserted in Part 3 of Schedule No. 6. 

The draft amendment notes were published for comment that had to be submitted by no 

later than 19 February 2016.

4 Feb Mutual Administrative Assistance – Customs A status overview of all customs agreements on mutual administrative assistance 

9 Feb Double Tax Agreements for Dividends Tax The Double Tax Agreement tables for Dividends tax for 1) Africa and 2) Rest of the world 

have been updated due to renegotiations and new treaties negotiated. 
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SARS publications (cont.)

11 Feb Draft Interpretation Note on the taxation of foreign dividends This draft note has been published for comment that must be submitted no later than 15 April 

2016.

12 Feb Double Taxation Agreements & Protocols The status overview of all agreements and protocols has been updated to include updates up to 

and including 11 February 2016.

12 Feb Draft Public Notice to be promulgated in regulations under section 257 

of the Tax Administration Act, listing incidences of non-compliance in 

respect of the OECD Standard for Automatic Exchange of Financial 

Account Information in Tax Matters

This draft notice was published for comment that had to be submitted by no later than 19 

February 2016.

19 Feb Draft Interpretation Note on the deduction of energy-efficiency savings This draft note has been published for comment that must be submitted no later than 18 March 

2016.

19 Feb Draft Binding General Ruling on alternative documentary proof 

acceptable to the Commission to substantiate a vendor’s entitlement to 

a deduction under section 16(3) of the Value-Added Tax Act

This draft ruling has been published for comment that must be submitted no later than 15 March 

2016. 

PwC publications

9 Feb PwC Tax Alert on Reportable Arrangements This Tax Alert deals with the public notice in Government Gazette No. 39650 of 3 February 2016 

revising the list of reportable arrangements and excluded arrangements for purposes of the Tax 

Administration Act.
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