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SARS’ right to take
judgment to recover taxes
The Income Tax Act and Value-added Tax Act both contain
provisions that permit SARS to take judgment against a
taxpayer to recover taxes that are due to it. These are a
necessary part of SARS’ arsenal to enable it to recover taxes.

Typically, the taxes that are the subject of such actions are amounts of income

tax that have been assessed. However, a matter heard in the Western Cape

High Court, Commissioner: South African Revenue Service v Fastmould Specialist 

CC (Case number A642/2010, judgment delivered on 28 July 2011) involved

amounts in respect of which SARS had not issued an assessment.

The facts were not in dispute. The close corporation had been in financial

difficulty. It did not have the cash resources to enable it to make payment to

SARS in respect of VAT and PAYE when these liabilities arose. It nevertheless

filed the returns which it was required to furnish to SARS, but did not make

payment of the amounts reflected as payable in the returns. Following

demand for payment, the close corporation’s financial manager entered into

negotiations to arrange payment of amounts due to SARS. The proposals that

were presented were unacceptable to SARS. After the elapse of a further four

months, during which the close corporation had made insignificant payments

to SARS, SARS notified the close corporation that it intended to obtain a

judgment for debt against it. 

Judgment was duly obtained in the Magistrates Court. However, the close

corporation then applied to that court for a rescission of the judgment, which

was granted. SARS appealed to the High Court against the decision of the

magistrate to rescind the judgment. 

Should SARS have issued an assessment?

The crisp issue before the Court was whether the magistrate was correct in

rescinding the judgment for the reason that SARS had not issued an

assessment for the amounts due prior to making application for the judgment.

On the basis that the Income Tax Act and the VAT Act contain provisions that

are similar, the Court explained its decision by reference to the processes

specified in the VAT Act.

The structure of the VAT Act turns vendors into “involuntary tax collectors”.

This, the Court said, was illustrated by the statement of Kriegler J in the

Constitutional Court decision in Metcash Trading Limited v C:SARS 63 SATC 13 

at paragraph [15]: 

“... the Act provides a detailed mechanism for vendors to keep certain kinds of records

and periodically to calculate, account for and pay VAT to the Commissioner. In broad

outline the mechanism provides how the deduction of input tax from output tax is to be 

made and specifies the kinds of vouchers that have to be kept; and then when and how

vendors are to make their payments and complete their supporting returns to the

Commissioner. In the result vendors are entrusted with a number of important duties in 

relation to VAT. First there is the duty to calculate and levy VAT on each supply of

goods; then to calculate the output tax and the input tax on that transaction correctly;

also to keep proper records supported by the prescribed vouchers, periodically to add

up the sum of output and input taxes attributable to that period and appropriately

deducting the total of the input taxes from those of the output taxes; and, ultimately

and crucially, to make due and timeous return and payment of the VAT that is payable

in accordance with the vendor’s allocated tax period.”
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Thus the Court explained:

“[Section 28] places an obligation on each

VAT vendor to keep records of the tax

payable to [SARS} and to submit returns to 

[SARS] in which that information is

contained, at the intervals stipulated in the 

Act. The VAT Act, therefore creates a

system whereby the vendopr “assesses” its

own liability.”

It follows that, if SARS is satisfied with 

the information contained in the

returns, nothing further needs to be

done in order that the vendor should

become liable to make payment of the

tax due. An assessment by SARS in

these circumstances would be

superfluous.

The vendor’s counsel had urged that

section 31(3)(c) of the VAT Act

required that SARS raise an

assessment where it “has reason to

believe that any person has become

liable for the payment of any amount

of tax but has not paid such amount”,

and give notice of such assessment to

the vendor before taking judgment.

He therefore argued that the absence

of an assessment was a fatal flaw.

The Court found against this

argument, citing the view of the

Supreme Court of Appeal in Singh v

C:SARS 2003 (4) SA 520 (SCA) at 524

paragraph [10]:

“In the context of the Act an amount is due

when the correctness of the amount has

been ascertained ... because it is reflected

as due in the taxpayer’s return ... or, if

there is a dispute, after the procedures

relating to objection and appeal have been

exhausted.”

The Court concluded (paragraphs

[17] to [18] of the judgment) that:

“”In this case the assessment emanated

from the taxpayer and therefore

self-evidently notice was not required.

[18] Once a debt is due, the

enforcement/recovery procedure must

follow. It would completely frustrate the

entire scheme of the Act, namely the

prompt collection of tax due to the fiscus in 

terms of the taxpayer’s own records, if it

was not entitled in those circumstances to

invoke the tax recovery procedure

provided in the relevant acts.”

The final argument that was raised

was that the amount for which

judgment was obtained differed from

the amounts reflected as payable on

the relevant returns. This was a result

of the inclusion of statutory penalties

and interest. On this issue, the Court

found, at paragraph [23]:

“The fact that judgment was obtained in an 

amount in excess of the amount reflected

in the ... returns is irrelevant. It is common

cause that interest accumulated and

penalties were incurred on the due

amounts. These were calculated in

accordance with the provisions of the Act.

It does not have an impact on the

correctness or otherwise of the [vendor’s]

assessment of its own tax liability.”

The decision of the magistrate to

rescind the debt judgment was

therefore overturned and the

judgment was confirmed. 

Whereas in the case of normal income tax, the instrument

that entitles SARS to take judgment is typically an

assessment, it is now clear that, in those parts of the law

where the submission of a return is all that is required to

determine a liability, a return may operate as an assessment.

What is an assessment?

This judgment is a judicial
clarification of the concept
of an assessment. 

Whereas in the case of
normal income tax, the
instrument that entitles
SARS to take judgment
typically is an assessment
which it is required to issue,
it is now clear that, in those
parts of the law in which the
submission of a return is all
that is required to determine 
the existence of a liability, a
return may operate as an
assessment.

The distinction is to be found 
in whether the rendering of
the return is linked to an
obligation to render
payment of the amount
determined in that return.
Thus, a return of income in
terms of the Income Tax Act
is required to be assessed by
SARS before a liability to pay 
the amount so assessed can
arise. However, a return for
PAYE is linked to a
requirement to make
payment of the amounts
disclosed, and, if accepted by 
SARS, does not require the
issue of an assessment
before SARS may seek to
obtain a judgment for debt
to enforce payment.

A Bill is currently before
Parliament to harmonise
administration of the various 
laws administered by SARS.
The concept of “assessment”
in that document is
consistent with the findings
in the Fastmould Specialists
CC decision. 
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Unprecedented fiscal uncertainty
Seldom has South Africa’s business sector had to operate in a climate of such fiscal
uncertainty on fundamental issues. 

Realisation companies

The decision of the Supreme Court of 

Appeal in Founders Hill (Pty) Ltd

[2011] ZASCA 66 turned on its head

the conventional wisdom regarding

realization companies, which used to

hold that they are a fiscally safe way

for a person to realize a capital asset. 

It will now be the exception rather

than the rule that the proceeds of a

realization by such a company will be

taxed relatively lightly as a capital

gain. Henceforth, the proceeds of

most such realizations will be subject

to income tax and not capital gains

tax.

“Commercial substance” in a
claim for the deduction of
expenditure

Then came the Supreme Court of

Appeal in CSARS v NWK Ltd 2011 (2)

SA 67 (SCA) which abruptly injected

unfamiliar criteria into the

deductibility of interest in terms of

section 11(a) – namely, whether the

arrangement made “commercial

sense” or “business sense” and

whether it had “real substance” or a

“commercial reason or purpose” or “a

real and sensible commercial

purpose”. 

An editorial in The Taxpayer predicts

that –

‘It is almost certain that the South African

Revenue Service (‘SARS’) will celebrate its 

victory in NWK by going on the offensive

... with NWK as a new weapon in its

armoury’.

What precisely is the “new weapon”

created by the NWK decision, and

against what targets is SARS going to

test its destructive power? The

coming months and years may

provide an answer.

The new statutory general
anti-avoidance rule

The ultimate dark cloud of

uncertainty that now hangs over so

many business deals, particularly

those that involve complex and

innovative financial structures, is as

follows – in respect of what

tax-effective arrangements (that is to

say, those that try to achieve some

degree of tax mitigation) is SARS

going to invoke the new GAAR

(general anti-avoidance rule) in Part

IIA of the Income Tax Act, and how

will the courts respond?

The new GAAR imposes an
objective criterion for
determining a tax-avoiding
purpose

The most striking innovation in the

new GAAR is that, when scrutinizing

the arrangement to determine

whether there was a sole or main

purpose of deriving a tax benefit, the

court will no longer (as was the case

under the now-repealed section

103(1)) apply a subjective test and

look into the mind of the taxpayer,

but will instead apply a purely

objective test, which involves

scrutinizing the arrangement and

determining the purpose of the

arrangement itself, without regard for 

what was going on in the taxpayer’s

mind when he entered into it.

The concept of an objective purpose is

novel in South Africa, but guidance as 

to what it means can be sought from

decisions of foreign courts, whose

fiscal legislation embodies this

concept.

In Newton v FCT [1958] 2 All ER 759

(PC) Lord Denning explained the

concept of an objective purpose as

follows:

you must be able to predicate – by looking

at the overt acts by which [the

arrangement] was implemented – that it

was implemented in that particular way so 

as to avoid tax. If you cannot so predicate,

but have to acknowledge that the

transactions are capable of explanation by 

reference to ordinary business or family

dealing, without necessarily being

The ultimate dark cloud of uncertainty that now hangs over so

many business deals is as follows – in respect of what

tax-effective arrangements is SARS going to invoke the new

GAAR in Part IIA of the Income Tax Act, and how will the courts

respond?
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labelled as a means to avoid tax, then the

arrangement does not come within the

section.

If this is how the South African courts

are going to determine the sole or

main purpose of an arrangement, it

means that the taxpayer’s own

assertions in regard to his purpose in

entering into a contract that had the

effect of mitigating his tax liability,

will no longer be decisive – indeed, it

will be irrelevant. 

The court will look only at the terms

of the arrangement itself – and

perhaps at the overt conduct of the

parties in giving effect to the

arrangement – and decide whether

the arrangement is capable of being

explained in any way other than as

having been entered into for the sole

or main purpose of avoiding or

postponing a tax liability.

Will an objective purpose test
operate to the advantage of
taxpayers?

Perhaps this is good news for

taxpayers in one sense. 

It seems that no longer will a

taxpayer, in the course of litigation

with SARS be subjected to the sweaty

ordeal of a torturous

cross-examination by SARS’s

sharp-tongued and merciless senior

counsel as to why he structured his

business deal in the way that he did.

Instead, the taxpayer will, it seems, be 

able to say – if he can retain his

composure –

My personal purpose in entering into the

arrangement is irrelevant under the new

GAAR. The arrangement must speak for

itself as to its purpose.

It may also be that the new concept of 

an objective purpose will favour the

taxpayer in the sense that the

arrangement will escape the GAAR, if

(to use Lord Denning’s words, quoted

above) it is –

capable of explanation by reference to

ordinary business or family dealing,

without necessarily being labelled as a

means to avoid tax.

If it is capable of being explained in this 

way, it seems that the new GAAR will

not apply, and SARS’s draconian

statutory powers in terms of section

80B of the Income Tax Act to take

action to nullify the tax benefit will

not be triggered.

In other words, it will apparently not

be necessary to show that the

arrangement unequivocally had no

tax avoidance purpose, merely that,

objectively, it was capable of being

interpreted as not having such a

purpose.

At time of writing, no matter has been 

decided in our Courts based on the

application of section 80A, and one

can but speculate on the approach

that may be adopted. The uncertainty

over the application of section 80A is

not confined to the determination of

purpose but extends also to the

interplay of a variety of concepts

embodied in the new GAAR.

However, it is certain that the first

major challenge to a taxpayer where

the new GAAR is invoked is awaited

by the commercial and legal world

with anticipation.

African winds of change

Coverage of Africa in the 20th century was dominated by

famine, poverty, and war. The 21st century Africa is about

opportunity, technology and entrepreneurship.

The 14th annual PwC African Tax and Business Symposium

is essential for business people seeking to conduct business

in Africa and the Middle East. The symposium enables

delegates to tap into the largest professional services

network in Africa. With a presence in almost every country

with a viable economy on the African continent, PwC

speakers and invited guest presenters – representing over 25

African countries – will present topics that cover the tax,

regulatory and business aspects of doing business in Africa,

in a range of plenary and workshop sessions.

For more information and to register please go to

https://www.africataxsymposium.co.za/ or scan the QR

code with your mobile.

Clients with an interest in Africa should
not miss this event!

PwC African Tax and Business

Symposium 

18 - 21 September 2011

Safari Park Hotel & Casino,

Nairobi, Kenya

Download a mobile app if you do not already have one, to scan the QR code 
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Structuring cross-border investment
In South Africa, a non-resident may become subject to a tax on capital gains arising on the
disposal of South African immovable property or an interest in South African immovable
property. The latter term denotes an indirect holding of property through an interest of not
less than 20% in an entity (typically a company) that derives not less than 80% of its value
from South African fixed property.

Purchasers of South African

immovable property or an interest in

South African immovable property

are required to withhold amounts

from the purchase consideration

payable to a non-resident seller and

pay the amount withheld to SARS.

In the case of interests in immovable

property comprising of shares in a

property owning company, certain

double tax agreements (DTA) deny

South Africa a right to tax gains on

the disposal of such shares where the

seller is a resident of the state with

which South Africa has concluded

the DTA.

An Indian parallel

A recent decision of the High Court

of India gives food for thought on the 

application of DTA relief and

structuring cross-border investment.

India has similar (though not

identical) rules to South Africa as

regards the disposal of certain assets

by non-residents, including a

withholding obligation on

purchasers, and the Bombay High

Court was asked to adjudicate on the

following scenario.

A US company had established an

Indian cellular telephone network

together with a local Indian partner.

The interest of the US company, in

terms of the joint venture

arrangement (JVA) between the

parties, was permitted to be held

through a party fulfilling the

requirements of a “permitted

transferee” which would agree to be

bound by the JVA terms. The US

company held its interest through a

Mauritian subsidiary that fulfilled the 

requirements of a permitted

transferee. Under the

India-Mauritius DTA, disposals of

shares by a resident of Mauritius are

taxable only in Mauritius.

The JVA explicitly provided that,

notwithstanding the legal ownership, 

the rights and obligations under the

JVA remained with the founders.

In 2005, the US company decided to

leave the joint venture and made

arrangements to dispose of its interest 

by way of two transactions. First, its

Mauritian subsidiary disposed of

certain of the shares to the

co-founder, and thereafter it disposed

of its interest in the Mauritian

subsidiary to another Indian resident

that had in the interim acquired a

minority interest in the Indian cellular 

telephone network.

The Indian Revenue Authority (IRA)

sought to recover the tax that it

alleged should have been withheld

from the purchase consideration by

the respective purchasers.

The co-founder had relied on the

India-Mauritius DTA and claimed that 

the treaty prevented India from taxing 

its transaction, such that withholding

tax was not payable in respect of the

first transaction. The second

transaction, it was argued, was not a

disposal of Indian taxable property

but a sale of Mauritian shares. 

The IRA, however, considered that it

had the right to tax both transfers by

the US company, notwithstanding

both the DTA and that the second

transfer had been of an indirect

holding in the assets.

The decision

The Court found in favour of the IRA

on both claims.

As regards the disposal of shares by

the Mauritian subsidiary, the holding 

of the shares had been nominal only

– the US founder, in terms of the

JVA, remained bound by all the

rights and obligations in the JVA. As

a result, the Mauritian subsidiary

could not have been regarded as

holding the shares in its own right.

The US company had subscribed for

the shares in its own right, and the

IRA was not seeking to impose tax on 

the Mauritian subsidiary, but on the

US company. In effect, the Mauritian

company was no more than a

nominee for the beneficial owner,

who was not a person to whom the

DTA applied.

As regards the second transaction,

similar principles applied. The US

company was, in substance, the

owner of the shares in the Indian

company and therefore there was a

case to be made for seeking to tax the 

disposal by the US company of the

Indian shares, disregarding the

nominal Mauritian ownership.

India has similar (though not identical) rules to South Africa as

regards the disposal of certain assets by non-residents, including

a withholding obligation on purchasers.
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The lesson

The decision highlights the

importance of detail in the

establishment of tax effective

cross-border investment structures.

The US company, no doubt on the

best advice, had structured its

investment in the Indian venture

through a Mauritian subsidiary in

order to ensure a tax-free exit.

However, the terms of the JVA were

such that the substantial rights and

obligations of ownership were found 

to have remained with the US

company. 

Had the US company established its

original participation on the basis

that it could transfer both the shares

and the rights and obligations to the

Mauritian subsidiary, and guaranteed

performance by the Mauritian

subsidiary, the result might have been

different. However, its retention of the 

rights and obligations of an owner was 

apparently fatal in this case.

Anti-avoidance – a UK decision
South Africa’s new GAAR (general anti-avoidance rule), contained in Part IIA of the Income
Tax Act, is potentially applicable to any impermissible avoidance arrangement entered into 
on or after 2 November 2006. It has thus been in effect for nearly five years. 

In that time, not a single case

involving its interpretation and

application has come before the Tax

Court or the High Court.

At this juncture, no-one knows how

the courts are going to interpret key

provisions of the new GAAR and the

complex interplay between its various 

different components.

It is therefore interesting to see how

foreign courts are dealing with

modern tax avoidance schemes and

to ponder how the South African

courts would respond if a similar case 

were to come before them – either by

applying common law tax-avoidance

principles (as the Supreme Court of

Appeal recently did in CSARS v NWK

Ltd 2011 (2) SA 67 (SCA)) – or by

invoking the new GAAR.

The decision in Tower
MCashback

The decision of the United Kingdom’s

Supreme Court (which is now the

final court of appeal) in HMRC v

Tower MCashback LLP1 and Another

[2011] UKSC 19 was handed down

on 11 May 2011.

The decision is of great interest in

South Africa, not least because it may

influence our own courts in

interpreting our common law, and

illuminate the role of the new general 

anti-avoidance rule in our Income

Tax Act.

The facts in the MCashback case

The facts in the MCashback case were

unlike any that have come before the

South African courts in tax litigation

between a taxpayer and SARS. 

MCashback Ltd needed to raise

finance to enable it to roll out M

Rewards, a software package it had

developed which enabled

manufacturers to promote their

products to customers by offering free 

cellphone airtime.

MCashback Ltd decided, on

professional advice, to raise funds by

selling rights to the software via

software licensing agreements (“SLAs”) 

to four Limited Liability Partnerships

(“LLPs”) that were to be established as

part of the financing scheme.

The software licensing agreements

provided that each LLP would receive

a proportion of the fees that

manufacturers would pay in respect

of each transaction that formed part

of the M Rewards scheme.

The scheme involving LLP2 was taken 

by the court to be representative. 

This limited liability partnership

entered into an SLA with MCashback

in terms of which this partnership, as

part of the M Rewards system, would

pay MCashback £27.5 million for a

licence, in return for which the

partnership would be entitled to 2.5% 

of the gross fees received from the

commercial exploitation of the M

Rewards scheme.

The partnership would obtain the

funds which it required to pay for its

rights under the SLA from investors,

each of whom would become

“investor members” of the

partnership. Those investor members

would contribute 25% of the invested 

funds from their own resources and

would borrow the remaining 75% on

the terms outlined below. 

A company, Janus Holdings Ltd,

would lend the required sum via an

intermediary to a special purpose

vehicle which would make

interest-free non-recourse loans to

those investor members. MCashback

was obliged to deposit approximately

82% of the consideration due to it in

terms of the SLA (with a company,

referred to as R&D) as indirect

security for the investor members’

borrowings from Janus.

The partnership claimed the £27.5

million as a capital allowance in the

first year of the scheme, being the

amount of the consideration payable

by it in terms of the SLA. Since it was

a partnership, not a company, its

individual investor members would

get the tax benefit of the allowance if

the claim for the allowance were

approved by the revenue authorities.

The revenue authorities (“Her

Majesty’s Revenue and Customs”)

took the view that the consideration

of £27.5 million was excessive, being

well above market value, and that

this amount had, in the

circumstances, not been “incurred” by 

the partnership as envisaged in the

Act.



The key facts

The key facts as found by the Special

Commissioner (which were binding

on the court) were significant. 

Firstly, the market value of the

software was well below the £27.5

million that was the basis of the claim 

for the capital allowance. 

Secondly, there was very little chance 

that the investor members of the

partnership would repay their loans

to Janus Holdings in full within the

next ten years, and as much as 60%

might still be unpaid and be waived

at the end of that period. As was

noted, above, these were

non-recourse loans. In other words,

the creditor had no legal right to

recover the loan from the borrower,

but had to be content with recovering 

what he could from the security given 

for the loan. 

The ruling of the Supreme Court

On the basis of these facts, the

Supreme Court ruled in favour of the

revenue authorities.

The court concluded (see the

judgment at para [80]) that the

money that the investor members had 

borrowed was not real expenditure

incurred for the real purpose of

acquiring software rights for (see

para [90]) a significant part of the

money did not go to the seller

(MCashback) as payment for the

rights.

Instead, (see para [88]) the funds

were returned in a loop, bypassing

MCashback, to the lender in a

pre-ordained manner so as to enable

the partnerships to engage in a tax

avoidance scheme.

A comparison with the principles 
laid down by the Supreme Court
of Appeal in CSARS v NWK Ltd

In the recent decision of our Supreme

Court of Appeal in CSARS v NWK Ltd

the court ruled that, in applying

common law principles to decide

whether a transaction is “simulated”,

it is necessary to ask more than

whether the parties intended to

perform their contractual obligations

according to the tenor of the

agreement and that it is also

necessary to ask whether the

arrangement made “commercial

sense” or “business sense” and

whether it had “real substance” or a

“commercial reason or purpose” or “a

real and sensible commercial

purpose”. 

The starting point of any inquiry into

these issues in a South African

context must of course be the

principle expressed in the celebrated

dictum of Lord Tomlin in Duke of

Westminster v IRC [1936] AC 1

which is recognized as being good

law in South Africa:

Every man is entitled, if he can, to order

his affairs so that the tax attaching under

the appropriate Acts is less than it

otherwise would be. If he succeeds in

ordering them so as to secure this result,

then, however unappreciative the

Commissioners of Inland Revenue or his

fellow-taxpayers may be of his ingenuity,

he cannot be compelled to pay an

increased tax.

This principle was recently explicitly

affirmed in CSARS v NWK Ltd where

Lewis JA, giving the judgment of the

court, said –

It is trite that a taxpayer may organize his

financial affairs in such a way as to pay

the least tax permissible.

However, as courts have said on

many occasions, if a taxpayer enters

into a sham or disguised transaction,

the court will disregard the disguise

and give effect (and attach the usual

fiscal consequences) to the real

transaction.

The NWK Ltd decision may be seen as

justified, because the taxpayer had

originally applied for and been

granted a facility for a particular

amount; however the amount was

grossed up by an additional amount

by incorporating an elaborate in

specie settlement arrangement for

the capital, so that the interest on the

grossed up capital equaled the capital 

and interest repayments

contemplated in the original facility.

It was therefore possible to identify

the original intention of the parties

and to compare the actual

arrangement with that declared

intention.

Interestingly, in the UK matter, the

finding of fact in the court of origin

was that the transaction was not

simulated (sham), and this finding

was not departed from by the

Supreme Court. 

Our law contains decisions that

expenditure that is excessive may be

disallowed as not being expended for

purposes of trade, and it may

therefore be argued in light of factual

findings that the software was of a

lower value that, on these facts, a
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Is Africa a rewarding

continent?
Hosted at the Safari Park Hotel & Casino in

Nairobi, Kenya, the first PwC Human Resource 

Services Africa Conference is essential for HR

professionals who are serious about Africa.

The conference enables delegates to tap into

the largest professional services network in

Africa. With a presence in almost every

country with a viable economy on the African

continent, PwC speakers and invited guest

presenters – representing over 25 African

countries – will present topics relevant to HR

professionals with employees in Africa.

Workshop topics include: 

· Global Human Capital Trends –

Understanding the people issues;

· Lagos and Nairobi - Key locations for

expatriate assignees; 

· Healthcare delivery and funding, a global

dilemma; and

· How to interpret and prevent the abuse of

salary surveys.

Please go to
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