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Interpreting words used in a statute – a useful guide

The interpretation of definitions that are

found in statutes may be a difficult issue.

Words are capable of wide or narrow

interpretation and the degree of latitude

applied in the process of interpretation may

have a profound effect.

For this reason principles have been developed

to assist in identifying the most apt

interpretation that should be applied.

The golden rule, naturally, is that, wherever

possible, the words should be given the

meaning that they have in ordinary usage. It

follows that the use to which a word is put

derives from the context in which it is used. 

Context would identify, for instance, whether

a word is used as a noun or a verb (e.g.

“work”). It would also assist in identifying the

manner in which the noun or verb is intended

to be understood (e.g. “work of nature” cf.

“work of art”) 

Our law relies on long established principles to 

assist it in interpretation, and the application

of these principles is well demonstrated in a

recent decision of the South Gauteng Tax

Court in Case No. 12860 (judgment given on

22 June 2012).

A close corporation had claimed to be liable to income tax

as a small business corporation subject to the provisions of

section 12E of the Income Tax Act. SARS challenged the

status of the CC as a small business corporation, alleging

that it derived more than the permitted minimum

proportion of 20% of its revenues from investments and the

rendering of “personal service”.

The dispute centred around whether the income-earning

activities of the CC fell within the definition of “personal

service” as defined. Section 12E(4)(d) defines “personal

service in the following terms:

“‘personal service’, in relation to a company, co-operative or close

corporation, means any service in the field of accounting, actuarial 

science, architecture, auctioneering, auditing, broadcasting,

consulting, draftsmanship, education, engineering, financial

service broking, health, information technology, journalism, law,

management, real estate broking, research, sport, surveying,

translation, valuation or veterinary science, if ...”

The activities of the CC which were performed by the

member, aided by a personal assistant, and by

subcontractors in certain areas of the country. They

involved the listing and sale of products - mainly imported

by its principals - with major retail organisations in South

Africa. In addition ancillary services in relation to its clients’

products were also performed from time to time. These

included  promotional activities both in-store and out of

store, advice on trade details (pricing, incentives, etc),

negotiating placement of products in store and the

provision of advice to and training to the clients’ sales staff.

SARS seized on three of the words found in the definition of 

personal service, namely broking, consultancy and

management. They took the position that the terms should

be interpreted widely and that the nature of the activities of

the CC fell within the scope of these wide interpretations. It

relied on its own Interpretation Note No. 9, dated

13 December 2002, paragraph 2.3(b):
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“The definition of ‘personal service’ is very 

broad and does not define the meaning of

each activity. It is, therefore, necessary to

analyse each activity within its ordinary

meaning.”

Tax Court not convinced

The Tax Court was not persuaded

that SARS’ interpretation was

appropriate. It sought rather to apply 

the well-established approach that

has developed over centuries of

jurisprudence. Thus, Mbha J stated at 

[21] of his judgment:

“ If there is any doubt about the ordinary

meaning of a word used in a particular

context, certain rules must be applied.

There are two rules relevant to this

matter: A word included in the group of

words must be regarded as being of the

same type as the other words in that

group (eiusdem generis); on the other

hand, if a word is not included in the

group, it must not be regarded as subject

to the same prescriptions as that group

(exclusio alteris).”

In order to establish the meaning of

the word “consultancy”, the Court

consulted the standard dictionaries

and found that the word “consult” is

used in three contexts, namely:

· having reference to a source of

information (e.g. consult a

dictionary);

· offering advice, typically in a

professional capacity; and

· discussing a matter widely, as in

consulting with interested parties.

The Court found that the context in

which the term “consulting” was to

be interpreted fell within the second

category, and, at [24], was of the

view that:

“It is necessary to establish the intention

of the legislature when passing the

relevant provision. The legislature’s

intention embodied in section 12E of the

Act can clearly be seen from the contents

of SARS’ Interpretation Note 9 (supra),

which was issued at the time of the

introduction of that section, and which

states (at p 5) that:

‘Section 12E was enacted for the

specific purpose of encouraging new

ventures and employment creation,

i.e. active small businesses. The

provisions relating to SBC’s are

therefore not intended to benefit any 

professional person such as, for

example, an architect or a lawyer who

renders his/her service by means of a

company or close corporation.’

[emphasis added]

Accordingly, in interpreting the term

“consulting”, as applicable to a personal

service provided by a small business

corporation for the purposes of section

12E(4), the term “professional person” is

crucial in defining that term.”

If any support for this approach was

necessary, Mbha J considered that

this was found in the application of

the eiusdam generis principle.  The

Court thus held at [25]-[26]:

“The fields of activity listed as personal

services in section 12E(4)(d) fall into two

categories, the first of which is

accounting, actuarial science,

architecture, auctioneering, auditing,

broking, draftsmanship, education,

engineering, health, information

technology, law, management, real

estate, research, secretarial service,

surveying, translation, valuation and

veterinary service which are all

professional or quasi-professional

activities, requiring a particular

qualification and, in many cases, a

licence, certificate, or membership of a

professional body before the person

concerned can participate in that activity. 

This decision highlights yet again that interpretation notes issued by SARS do not have force of law,

and may be open to question. These are the statement to the public of the manner in which SARS will

apply the legislation, and taxpayers are at risk of adverse assessment if they file returns that conflict

with the interpretations as published.
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The second category comprises

broadcasting, commercial arts,

entertainment and sport, none of which

are relevant to the activity carried out by 

the appellant.

[26] Since the term “consulting” is the

least easily defined of all the terms, the

rules of interpretation that I have

referred to, must be strictly applied. The

dictionary definition of the term must be

applied and it must be regarded as the

offering of advice by a professional or

qualified person. I am fortified in

adopting this approach, by the specific

reference to a “professional person” in

Interpretation Note 9 explaining the

legislature’s basis of section 12E, as I

have alluded to in para [24] above.”

Door finally shut

The door was finally shut on SARS

in [28] of the judgment, where it

was held:

“In any event, even if no definite

conclusion as to the interpretation of the

term ‘consulting’ can be arrived at by the 

application of any of the rules of

statutory interpretation I have referred

to, then the contra fiscum rule must be

applied and the statute interpreted in

favour of the appellant. In terms of this

rule, where a taxing statute reveals an

ambiguity and the ambiguous provision

is capable of two constructions, the court 

will place a construction on the one that

imposes a smaller burden on the

taxpayer.” 

The terms “broking” and

“management” were also found not

to be of application by reference to

their dictionary definition and the

context, and having regard to the

nature of the activities performed by 

the member on behalf of the CC.

It was therefore found that the

services rendered by the CC to its

clients were not of the nature of

“personal service” and that the CC

was entitled to claim the benefit of

classification as a small business

corporation.

This decision highlights yet again

that interpretation notes issued by

SARS do not have force of law, and

may be open to question. These are

the statement to the public of the

manner in which SARS will apply

the legislation, and taxpayers are at

risk of adverse assessment if they

file returns that conflict with the

interpretations as published. 

“Personal service” unchanged

Interpretation Note No. 9 is

currently in its fifth iteration.

However, the interpretation of the

term “personal service” has not

changed, as evidenced by the

following extract from 4.5 on

page 8:

“In general terms, a personal service

refers to a service rendered and for which 

the income derived is mainly a reward

for the personal efforts or skills of an

individual. However, the term is capable

of expansion or limitation depending on

the scope of the specific law in which it

used. Section 12E(4)(d) (as quoted

below) defines “personal service” which

merely lists a class of activities that

would be regarded as a personal service.

For the sake of clarity, the ordinary,

grammatical meaning is to be ascribed

to each word. Accordingly, each of these

entries is to be construed in their widest

possible sense.” (Emphasis added)

Tax Court decisions are not binding

legal authority. However, the

approach of Mbha J in this matter is

a pragmatic demonstration that

interpretation is a process that

requires careful and detailed

analysis of a word or words found in 

a statute, having regard not only to

the very word itself but also to those

with which it may be associated.

Interpreting words

used in a statute cont/

The terms “broking” and “management” were also found not to be of application by reference to their

dictionary definition and the context, and having regard to the nature of the activities performed by

the member on behalf of the CC.
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Transfer Pricing – Africa awakens 

Nigeria and Ghana, the leading economies in West Africa, are on the brink of joining the band of
countries that have developed formal transfer pricing (TP) rules across the African continent.
The motivation for this appears to be the tireless drive by the respective governments to
safeguard and increase their tax revenue bases as well as align with global practices.

A multinational company may

incidentally or intentionally shift

profits by the pricing of transactions

with related entities especially where

they exercise control. Wrong pricing

(mispricing) occurs where goods or

services are supplied at prices which

are materially different from prices

obtainable from an independent and

unconnected party for similar supplies.

Typical transactions include

management and technical fees,

royalties, intercompany loans, supply

contracts etc.

Formal TP rules

Given the trend of the adoption of

formal TP rules across the continent,

companies with investments in certain

African countries will have to reconsider transfer of

goods, services or intangibles to their related parties in

order to establish appropriate prices which are

commercial and acceptable to the tax authorities.

Consequently, multinational organisations and their

members or related entities would now be required to

prepare comprehensive documentation to demonstrate

their application of the arm’s length principle and the

procedures followed to determine their pricing of related

party transactions. If this is not done, the tax authorities

could adjust the transactions to reflect arm’s length and

demand additional tax, including penalties. 

Cooperation

Expectedly, there is increasing collaboration among tax

administrators in Africa to foster cooperation and

implement TP rules among other initiatives. Under the

aegis of the Africa Tax Administrators Forum (ATAF)

formed in 2009, the administrators aim to provide a

platform to enhance collaboration, establish best

practices and build capacity in Africa tax policy and

administration through peer learning and knowledge

development. Currently, the members of the ATAF

comprise 34 (out of 54) tax administrations in Africa. In

its attempt to preserve the tax bases and facilitate

increased tax revenues of its members, the ATAF initiated 

‘The TP Project’ in 2009 to assist in building capacity

amongst its members, to identify and address areas of tax 

leakages from transfer mispricing. 

Most of the countries in Africa

already have general

anti-avoidance rules which are a

broad set of principles/rules aimed

at counteracting the avoidance of

tax. A few years ago, it was only a

handful of countries, including

South Africa, that had formal TP

regulations. Some member

countries of the ATAF e.g. Kenya

and Uganda have now

incorporated TP regulations into

their tax laws while others such as

Ghana, Nigeria and Tanzania are

on the verge of introducing TP

rules. It is only a matter of time

before many others catch the buzz. 

Lack of know-how

The implementation of TP regulations is not without its

peculiar challenges, chief of which is lack of technical

know-how, relevant technology and a skilled workforce.

In advanced economies, numerous databases are used for 

establishing comparability of transactions and

determining arm’s length prices. Such robust databases

that provide industry and peer comparisons are not yet

readily available in Africa; hence it is difficult to use these 

foreign databases for establishing comparables in Africa

without incorporating some fundamental and often

subjective assumptions. This very act creates huge

uncertainties for both the African tax administrators and

taxpayers.

TP here to stay

The burden of proof and onus of ensuring that the

supplies of goods and services have not been mispriced

rests largely with the taxpayer. Sufficient documentation

that provides a valid basis for the pricing of goods or

services supplied must therefore be put in place in order

to anticipate and sufficiently cope with the impending

scrutiny of the tax authorities. Assuredly, TP has come to

stay in Africa but its effectiveness will depend largely on

the capacity of the tax authorities to implement the rules

and enforce compliance in a business friendly manner.

How well the delicate balance will be achieved, only time

will tell.
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An “assessment” for purposes of the Income Tax Act

does not have to be in the standard form IT 34

The decision in ITC 1855 (2012) 74 SATC concerned the fundamental question of what
constitutes an “assessment” for purposes of the Income Tax Act and in particular whether a
document other than SARS’s customary form IT 34 can be an assessment. 

The implications of this question

The answer to this question impacts on many important

issues such as rights of objection and appeal and the

associated time limits for doing so, and on SARS’s power

to issue a revised assessment. 

In this particular case, the issue was whether an

assessment issued by SARS in respect of the 2002 tax

year and bearing a due date of 1 June 2004, had

prescribed three years later on 31 May 2007, in which

event it could not have been superseded by a purported

revised assessment, such as the one dated 4 May 2007.

SARS cannot issue a reduced assessment once
three years have elapsed from the original
assessment

Section 79A of the Income Tax Act 58 of 1962 provides,

in effect, that the Commissioner does not have the power 

to issue a reduced assessment once three years have

gone by since the date of the original assessment. 

The issue in this case was whether the Commissioner

had issued an additional assessment within that three

year prescriptive period.

On 5 June 2006, the taxpayer had written to the

Commissioner requesting a reduced assessment for the

2002 tax year in terms ofs79A of the Act on the basis that 

certain expenses that qualified for deduction had not

been claimed as deductions in its tax returns for the

2001 to 2004 years of assessment. 

The issue was whether the Commissioner’s power to

issue a revised assessment had prescribed, in which

event the assessment, even if incorrect, was final and

could not be reduced. 

At the heart of the matter was whether a letter sent by

SARS to the taxpayer on 4 May 2007 and headed

“Income tax revised assessment for the years of

assessment 2001 to 2004” (which was a response to a

letter from the taxpayer raising certain objections to the

assessment), constituted a revised “assessment” as

envisaged in the Act.

SARS contended that the letter of 4 May 2007 was not a

revised assessment and, since three years had elapsed

since the date of the assessment (namely 1 June 2004),

the assessment for the 2002 year of assessment had

become final. 

The taxpayer argued that SARS’s letter of 4 May 2007

was indeed a revised assessment and consequently that

the assessment for the 2002 year of assessment had not

become final.

The customary forms used by SARS are not
prescribed by law

The Tax Court held that although SARS uses various set

forms for particular purposes, such as form IT 34 for

assessments, these forms are not prescribed by law. 

It was further held (following the decision in ITC 1740

65 SATC 98) that an “assessment” means a “purposeful

act, whereby the document embodying the mental act is

intended to be an assessment”.

In Irvin & Johnson (SA) (Pty) Ltd v CIR 14 SATC 24 it had

been held that, subjectively, an assessment is an

abstraction which has no real existence until it is

published in a manner which conveys a meaning to

others; thus, the unexpressed thoughts of the assessing

officer would not constitute an assessment. Furthermore, 

that an assessment must result in an amount which the

Commissioner may then reduce or alter in terms of s

76(4) of the Act.

Applying these principles to the facts of the matter

before it, the court held that SARS’s letter of 4 May 2007

was indeed an “assessment” and that SARS power to

issue a revised assessment for the 2002 tax year had

therefore not prescribed. The court said in this regard

that –

‘the said letter [from SARS to the taxpayer, dated 4 May 2007]

did indeed constitute an intentional published act of

assessment, giving the required ‘amount’, ie a zero tax liability.

For those reasons it is found that the assessment for the tax year 

2002 had not prescribed’.

The Tax Court held that, although SARS uses various set forms for particular purposes, such as form

IT 34 for assessments, these forms are not prescribed by law. 
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SARS Watch

20 June - 20 July 2012

   Legislation

4 July Tax Administration Act (Act 28 of

2011) (Government Gazette 35491)

The Act was released and the media statement

announcing its promulgation followed on 5 July. 

6 July Draft Tax Administration

Amendment Bill, 2012

The Bill was released for public comment.

9 July Draft Taxation Laws Amendment

Bill, 2012

Draft Tax Administration

Amendment Bill, 2012

New versions of these draft bills were released

for public comment. Explanatory memoranda

were also released. The draft Taxation Laws

Amendment Bill contains 189 clauses and

proposes new treatment in a variety of areas,

particularly in regard to financial instruments

and state subsidies.

   PwC Publications

27 June VAT Alert

Take-over expenses, imported

services and input tax

The Supreme Court of Appeal (SCA) has spoken

on whether expenses were incurred for purposes

of making taxable supplies, in relation to

imported services and the deduction of input tax. 

These issues are considered here.

5 July Tax Alert

Administration Act promulgated

A brief look at the newly promulgated Act.

5 July Tax Alert

Tax filing season 2012 commences

A brief guide as to who is required to submit

returns and by when.

10 July Tax Alert

The Draft Tax Amendment Bills

A look at some of the changes and proposals

contained in the draft Taxation Laws

Amendment Bill and the draft Tax

Administration Amendment Bill is taken.
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Congo

Withholding taxes

There are instances in which indirect taxes may be recovered by way 
of what is commonly referred to as “reverse charge VAT”. This
applies where the transaction involves a supply of goods or services
from outside the country of the recipient. The tax is recovered by
requiring the recipient to withhold the tax from the remittance to
the supplier and pay it over to the revenue authorities.

It has emerged that the reverse charge VAT may have dramatic effects on the

conduct of operations in Congo, where the operations are financed from outside the

country by way of shareholder loans. The supply of loan finance by related parties or 

companies is treated as a taxable transaction in that country. Interest payable by the

local subsidiary is therefore subject to VAT, and the companies that pay the interest

are required to pay VAT at 18% plus a surcharge of 0,9% by way of deduction from

any remittance to the non-resident lender.

There is also a withholding tax imposed in respect of income tax on the interest

income at the rate of 20% and a 1% transfer tax on remittances that are paid out of

Congo.

In South Africa the lender will incur a liability to tax on the amount of the interest

net of VAT and the remittance tax. In addition, a foreign tax rebate will be available

in respect of the withholding tax on income imposed by Congo. However the South

African tax on the net income may be insufficient to absorb the 20% withholding on

the gross icome.

There are means of mitigating tax exposure in Congo. For instance, the rate of

withholding tax may be reduced or the interest enjoy partial or complete exemption

if financing is introduced from a jurisdiction that has negotiated a tax treaty with

that country. Exemption may apply if the financing is from a financial institution or

if it has been possible to negotiate a specific exemption with the relevant Congolese

agency. 

The message remains: persons looking to invest in operations in a foreign jurisdiction

should look before they leap.

The rate of withholding tax may be reduced or the interest enjoy

partial or complete exemption if financing is introduced from a

jurisdiction having a tax treaty with that country. 


