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In an appeal against a tax assessment, the burden of proof is on 
the taxpayer: the Supreme Court of Appeal explains what this
means

In any litigation, the question of who bears the burden (onus)
of proof and with what degree of certainty that party must
prove the issues on which it bears the onus, is of critical
importance. For if the party who bears the onus of proof fails
to discharge it, then judgment must be entered for the other
party. 

This holds true for appeals against

assessments that are adjudicated in

the Tax Court and in appeals from

the Tax Court to the superior courts. 

In many such cases, the taxpayer’s

appeal against an assessment fails

on the grounds that the evidence

adduced by him was insufficient to

discharge the onus resting upon

him.

The statutory onus of proof in
an appeal against an
assessment

Section 82 of the Income Tax Act 58 

of 1962 used to provide that –

The burden of proof that any amount is –

(a) exempt from or not liable to any tax 

chargeable under this Act;

. . . shall be upon the person claiming

such exemption, non-liability,

deduction, abatement or  set-off, . . .

and upon the hearing of any appeal

from any decision of the

Commissioner, the decision shall not

be reversed or altered unless it is

shown by the appellant that the

decision is wrong.

A similar provision was found in

section 37 of the Value-Added Tax

Act 89 of 1991.

These provisions have now been

replaced by section 102(1) of the

Tax Administration Act 28 of 2011,

which provides, in part, that –

(a) A taxpayer bears the onus of

proving that an amount, transaction

event or item is exempt or not

otherwise taxable;

(b) that an amount or item is

deductible or may be set off.

But what exactly do these
provisions mean? 

Do they mean that SARS can issue

an assessment, based on mere

conjecture or suspicion, declaring a

taxpayer liable for a particular

amount of tax, and can then sit back 

and require the taxpayer to prove

that the assessment is wrong? 

It should be borne in mind that,

while an assessment stands and if

the obligation to make payment has

not been suspended (as provided

for in section 164(2) of the Tax

Administration Act), SARS can take

a fast-track judgment against the

taxpayer (in terms of section 172 of

that Act) and demand that he ‘pay

now and argue later’, failing which

SARS can obtain a writ of execution

and, if the taxpayer’s funds and

assets are insufficient to satisfy the

judgment, can apply to the High

Court to sequestrate or liquidate the 

taxpayer in terms of section 177 of

that Act.

Until the Supreme Court of Appeal

decision discussed below, there was

no authoritative answer as to the

precise import of the onus being on

the taxpayer to prove (as envisaged

in section 102 of the Tax

Administration Act) that an amount
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is not taxable or that an amount is

deductible or can be set off.

The Supreme Court of Appeal
has now spoken on these issues

The decision of the Supreme Court

of Appeal in SARS v Pretoria East

Motors (Pty) Ltd [2014] ZASCA 91,

in which judgment was given on

12 June 2014, now provides

welcome illumination on these

important issues, and has

supplanted all previous judicial

decisions in this regard.

Giving the judgment of the court in

this case, Ponnan JA said (at para

[6]) that –

The present appeal must therefore be

approached on the basis that the onus

was on the taxpayer to show on a

preponderance of probability that the

decisions of SARS against which it

appealed were wrong (CIR v SA Mutual 

Unit Trust Management Co Ltd [1990]

ZASCA 76m 1990 (4) SA 529 (A) at

538D). That, however, is not to suggest

that SARS was free to simply adopt a

supine attitude. It was bound before the 

appeal to set out the grounds for the

disputed assessments and the taxpayer

was obliged to respond with the

grounds of appeal and these delineate

the disputes between the parties.

(Emphasis added.)

This dictum makes clear that SARS

cannot arbitrarily issue an

assessment recording that a

taxpayer is liable to a specified

amount of tax and then adopt a

‘supine attitude’ in relation to the

taxpayer’s objection and appeal

against the assessment.

Significantly, the court observes

that SARS is ‘bound to set out the

grounds for the disputed

assessment’. 

Taken in isolation, however, this is

misleading. In terms of the Rules, it

is the taxpayer who must set out, in

his objection, the grounds on which

it is made (Rule 4(b)) and the

taxpayer’s notice of appeal must

indicate which of the grounds

specified in the objection are being

persisted with in the appeal (Rule

6). It is therefore not the case that

SARS is required to set out, in the

assessment itself, the grounds on

which the assessment is made.

Moreover, Rule 10(3) is clear that,

in its notice of grounds of

assessment (which SARS is obliged

to file only after the taxpayer has

noted an appeal), SARS need only

set out the grounds on which the

taxpayer’s objection is disallowed,

and the material facts and legal

grounds on which SARS relies for

such disallowance; there is no

requirement that SARS set out the

grounds on which the assessment

itself was based. 

If the taxpayer then fails to exercise

his right to request reasons for the

assessment (as provided for in Rule

3), the arbitrariness of the

assessment may consequently not

be apparent from the

documentation laid before the Tax

Court. It is therefore imperative that 

any taxpayer who is dissatisfied

with an assessment should first

request reasons for assessment, as

provided in Rule 3, so as to be

aware of the case that must be made 

on objection.

In an appeal, burden of proof is on the taxpayer: Supreme Court of Appeal
explains what this means



4

As the Supreme Court of Appeal

affirmed in this judgment, the onus

resting on the taxpayer is a

‘formidable and difficult’ one to

discharge (per Trollip JA in Barnato

Holdings Ltd v Secretary for Inland

Revenue 1979 (2) SA 440 (A) at

454A-B).

The Supreme Court of Appeal could

usefully at this juncture have made

the important point that a taxpayer

is entitled to require SARS to

furnish reasons for an assessment

(see Rule 3 of the Rules

promulgated under section 107A of

the Income Tax Act) and that if the

assessment was arbitrary or based

on mere conjecture, this should be

apparent from those reasons. 

Regrettably, the Tax Administration 

Act has no provision allowing the

taxpayer, at this juncture in the

process, to file an exception to the

assessment (as can be done by a

defendant in ordinary civil litigation 

in response to a summons) and

apply to the Tax Court to have the

assessment (read together with any

reasons provided by SARS) set aside 

as failing to disclose a legal basis for

the assessment. 

If the taxpayer’s request to SARS for 

reasons for the assessment reveals

that the assessment was arbitrary or 

conjectural, the taxpayer may,

however, be able to achieve the

same result as an exception by

applying to court for an order that

SARS must furnish proper reasons

for the assessment, in default of

which the assessment is to be set

aside.

As the judgment under discussion

goes on to say, SARS is obliged, at

the appeal stage, to set out the

grounds for the disputed assessment – 

and here too, any arbitrary or

conjectural grounds for the

assessment should be flushed into

the open.

The Supreme Court of Appeal
criticised the approach
adopted by SARS

In the present case, the approach

adopted by the SARS auditor was

described by the court (at para [9])

as follows –

The approach adopted by [the official]

was to examine the accounts and,

where she found a discrepancy that she 

did not understand and for which in

her view no adequate explanation was

furnished, she raised an assessment to

additional tax - either income tax or

VAT or, in some instances, both.

The court found fault with this

modus operandi, and (at para [11])

expressed itself as to the proper

approach as follows ––

[The official’s] approach was that if she 

did not understand something she was

free to raise an additional assessment

and leave it to the taxpayer to prove in

due course at the hearing before the

Tax Court that she was wrong. Her

approach was fallacious. The raising of

an additional assessment must be

based on proper grounds for believing

that, in the case of VAT, there has been

an under declaration of supplies and

hence of output tax, or an unjustified

deduction of input tax. In the case of

income tax it must be based on proper

grounds for believing that there is

undeclared income or a claim for a

deduction or allowance that is

unjustified. It is only in this way that

SARS can engage the taxpayer in an

administratively fair manner, as it is

obliged to do. It is also the only basis

upon which it can, as it must, provide

grounds for raising the assessment to

which the taxpayer must then respond

by demonstrating that the assessment

is wrong.

(Emphasis added.)

The court went on (at para [13]) to

say that, in this matter, SARS’s

approach in the proceedings in the

Tax Court was also wrong in failing

to make clear to the taxpayer’s

expert witness which of the

taxpayer’s source documents SARS

was contesting and identifying what 

was truly in issue in relation to the

taxpayer’s return and supporting

documentation. The court remarked 

(at para [12] – [13]) in this regard

that –

It appeared as if [counsel for SARS]

thought that it was necessary for the

taxpayer to reconstruct its accounts in

order to discharge the onus resting on

it. That approach was untenable, for, it

left the taxpayer none the wiser as to

what was truly in issue and what

needed to be produced in order for it to 

discharge the burden of proof that

rested upon it.

(Emphasis added.)

The court (at para [13]) endorsed

and approved the approach taken

by the taxpayer in relation to

discharging the onus of proof in this 

case, as follows –

The taxpayer thus adopted the general

approach that, as [the official] had

misunderstood the accounts and

In an appeal, burden of proof is on the taxpayer: Supreme Court of Appeal explains
what this means

If the taxpayer’s request to SARS for reasons for the assessment reveals that the assessment was arbitrary 

or conjectural, the taxpayer may, however, be able to achieve the same result as an exception by applying 

to court for an order that SARS must furnish proper reasons for the assessment, in default of which the

assessment is to be set aside.
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ignored the provisions in particular of

the VAT Act, it sufficed for it to

demonstrate that through the evidence 

of [its expert witness]. That was a

perfectly proper approach in respect of

most, but not all, items . . . 

(Emphasis added.)

The court added (at para [14])

that –

the submissions made to the Tax Court

and repeated on appeal in relation to

many of the disputed items, namely

that the original vouchers had not been 

produced or that [the expert witness’]

explanations were to be ignored

because they were based on hearsay,

cannot be sustained. Whilst there are

disputes in tax appeals, such as the

entertainment expenditure in the

present appeal, where the production

of invoices or vouchers is called for if

the taxpayer is to discharge the onus of

proof resting on it, that is not always

the case. 

Everything will depend upon the

nature of the dispute between the

parties as defined by the grounds of

assessment and the grounds of appeal. 

Where, for example, the SARS auditor

has based an assessment upon the

taxpayer’s accounts and records, but

has misconstrued them, then it is

sufficient for the taxpayer to explain the

nature of the misconception, point out

the flaws in the analysis and explain how 

those records and accounts should be

properly understood. That can be done

by a witness, such as a qualified

chartered accountant, who is capable

of giving such an explanation after a

full and proper consideration of the

accounts. If there are underlying facts

in support of that explanation that

SARS wishes to place in dispute, then it 

should indicate clearly what those facts

are so that the taxpayer is alerted to the

need to call direct evidence on those

matters. Any other approach would

make litigation in the Tax Court

unmanageable, as the taxpayer would

be left in the dark as to the level of

detail required of it in the presentation

of its case. It must be stressed that SARS

is under an obligation throughout the

assessment process leading up to the

appeal and the appeal itself to indicate

clearly what matters and which

documents are in dispute so that the

taxpayer knows what is needed to

present its case.

(Emphasis added.)

The Tax Court is a court of
revision

In Pretoria East Motors, the

Supreme Court of Appeal affirmed

what had been held in Bailey v

Commissioner for Inland Revenue

1933 AD 204 at 220, namely, that

the Tax Court is not a court of

appeal in the ordinary sense, but is

merely a court of revision. This

means, as Centlivres JA observed

in Rand Ropes (Pty) Ltd v

Commissioner for Inland Revenue

1944 AD 142  at 150 –

that the Legislature intended that there 

should be a re-hearing of the whole

matter by the Special Court and that

that Court could substitute its own

decision for that of the Commissioner.

However, it is well established that,

where the Tax Court is vested with a 

discretion involving the making of a

value judgment, there are only

limited grounds on which the

Supreme Court, on appeal, will set

aside or vary that discretionary

decision.

Significantly, one of those grounds

was held to be present in this

particular case, namely, that the Tax 

Court had failed to apply its mind to 

the appropriate penalty to be

imposed in terms of the assessments 

in question, and had simply

rubber-stamped SARS’s imposition

of the penalty. In the result, said the 

Supreme Court of Appeal, it was at

liberty to overrule the Tax Court’s

decision in this regard and impose

its own decision.

In this regard, the Supreme Court of 

Appeal said (at para [54]) that –

SARS imposed, and the Tax Court

confirmed, penalties of 200 per cent in

respect of various amounts of tax (both 

Income Tax and VAT) held to be

payable by the taxpayer. The

additional tax imposed was in terms of

s 76 of the Income Tax Act and s 60(1)

of the VAT Act. As the Tax Court, on

appeal to it, was called upon to

exercise its own, original discretion,

this court will interfere with that

determination only on the limited

grounds on which a value judgment of

a court of first instance may be set

aside or varied on appeal

(Commissioner of Inland Revenue v Da

Costa 1985 (3) SA 768 (A) at 774F-J).

It bears noting, however, that in this

instance the Tax Court simply

rubber-stamped SARS decision. Its

failure to even engage with the issue

means that we are at large.

(Emphasis added.)

The Supreme Court of Appeal

proceeded to set aside the penalties

that had been imposed in respect of

VAT and income tax.

In an appeal, burden of proof is on the taxpayer: Supreme Court of Appeal explains
what this means
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A taxpayer is entitled to object to an assessment on
the grounds that the information given in his return
was incorrect

One of the issues in GB Mining v Commissioner: SARS [2014]
ZASCA 29 was the deductibility or otherwise of expenditure that had
been outlaid by the taxpayer, GB Mining and Exploration (SA) (Pty)
Ltd, in an attempted rescue of a company listed on the Johannesburg 
Stock Exchange, OTR Mining Ltd, with the intent that GB Mining
would transfer its business to OTR and become its principal
shareholder, thereby securing access to the JSE.

The rescue was, according to the

judgment (see para [7]), a ‘formal

rescue offer’ in terms of which GB

Mining was to provide funds for OTR 

to enable the latter company to pay

its creditors and employees. In

return, GB Mining was to be allotted

shares in OTR in proportion to the

amount of the funds so expended. 

At issue was whether those funds

took the form of a loan to OTR

(which gave rise to a non-deductible

capital loss when it proved

irrecoverable) or whether those

funds comprised tax-deductible

salaries paid to persons who were

employed by GB Mining, and office

expenses of that company.

The assessments in question had

treated these amounts as

irrecoverable loans, the loss of which 

was a capital loss that did not qualify 

for deduction in terms of section

11(a) of the Income Tax Act 58 of

1962, and this was also the view

taken by the Tax Court on appeal.

An objection lies in respect of an

assessment that is erroneous as a

result of incorrect information given

by the taxpayer in its return

GB Mining contested the assessment

on the grounds (see para [20]) that

the information it had supplied to

SARS in its own tax returns in

relation to these amounts was

incorrect. 

In principle it was open to GB Mining 

to seek to correct the consequential

alleged error in its assessments by

way of objection and appeal or,

alternatively, by asking for the

assessments to be reduced, but

without filing an objection – a

process countenanced by section

79A of the Income Tax Act (a

provision since repealed with the

coming into force of the Tax

Administration Act 28 of 2011 and

replaced by section 98(1) of the

latter Act). 

GB Mining chose to seek relief by

way of objection and appeal, even

though the alleged error in the

assessment was attributable to the

information it had furnished in its

returns. The Supreme Court of

Appeal held (at para [25]) that it

was permissible for GB Mining to

seek relief by this process.

Balance sheets, profit and loss,
and other documents must
accompany a return

The court was at pains to point out

that it is not sufficient merely to

point to an error, but that the basis

for that error must also be

established.  The court took into

account that the financial

information submitted to the

Commissioner is integral to the

process of filing and assessing a

return, and held that –

[28] The taxpayer accordingly bears the 

onus of satisfying the Commissioner

that the information furnished [by the

taxpayer in his return] is incorrect and 

that a reduction in the assessment is

justified. In order to do this, additional 

evidence would have to be placed before

the Commissioner. The nature of this

evidence will depend upon the facts of 

each case and particularly the nature

of the erroneous information supplied

to the Commissioner. So for example,

the fiscus might rightly ask how it can

be expected to alter or reduce an

assessment when information supplied

by a taxpayer is not withdrawn or

substituted so as to enable the reduction

or alteration contended for. . . . 

[29] In terms of regulation A2 of the

Regulations issued under s 107 of the

Act (Government Notice R105 – in

Government Gazette Extraordinary No.

1011 of 22 January 1965) any return

must ‘be accompanied by all such

balance sheets, trading accounts,

profit and loss accounts and other

accounts of whatever nature, as are

necessary to support the information

contained in the return’. The evidence

to ‘support’ the information in the

return must accordingly ‘corroborate’

it (Concise Oxford English Dictionary,

12 ed). Balance sheets and accounts

perform a vital and formal role in

corroborating the information in the

return. The Commissioner must be

able to rely upon the veracity and

accuracy of this evidence which forms

the basis for the assessment. The

Commissioner is entirely dependent

upon the taxpayer to furnish this

evidence. In the event of incorrect

information being included in the

balance sheets or accounts, evidence

would have to be furnished to explain

the precise nature and extent of the

incorrect information and how it was

included. All relevant supporting

documentation to verify the correct

information would have to be

submitted. An amended balance sheet

or account may have to be submitted

to the Commissioner, together with a

full explanatory note to clarify the

amendment.

(Emphasis added.)
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The taxpayer failed to prove that the

information given in its return was

incorrect

Upholding the decision of the Tax

Court, the Supreme Court of Appeal

held (see para ]33]) that GB Mining

had not provided credible and

reliable evidence to explain why the

amounts in question had been

described in its financial statements

as an OTR loan and why its auditors

had similarly described these

amounts. 

Indeed, said the court, all the

available information pointed

emphatically in the opposite

direction to that contended for by GB 

Mining, and the Commissioner’s

view, endorsed by the Tax Court,

was therefore plainly correct that

this was indeed a loan that was

written off when the OTR rescue

attempt failed and that these

amounts were not – as the taxpayer 

had contended – expenditure by

way of salaries and office expenses

paid by GB Mining in respect of

persons who were its own

employees. 

Consequently, it was held that the

amounts in question did not qualify 

as a deduction in terms of section

11(a) of the Income Tax Act.

A taxpayer is entitled to object to an assessment on the grounds that the
information given in his return was incorrect

SARS Watch - 21 May to 20 June 2014

 Legislation

29 May Notice of insertion of Note 8 to Schedule No. 3 of
Customs & Excise Act, to allow manufacturers in a
customs-controlled area (CCA) to use the rebates in
Schedule No. 3 – ITAC Report 471

The notice, published in Government Gazette No. 37694, came
into operation on 30 May 2014.

30 May Notice of the method of payment of tax prescribed in
terms of section 162(2) of the Tax Administration Act

The notice, published in Government Gazette No. 37690, came
into operation on 30 May 2014.

3 June Proclamation 27, determining the commencement
date for the following Act of Parliament: Merchant
Shipping (International Oil Pollution Compensation
Fund) Administration Act, 2013 (Act No. 35 of 2013)

This Act is now being administered by the Commissioner. The
commencement date was determined as 1 May 2014.

3 June Proclamation 28, determining the commencement
date for the following Act of Parliament: Merchant
Shipping (International Oil Pollution Compensation
Fund) Contributions Act, 2013 (Act No. 36 of 2013)

This Act is now being administered by the Commissioner. The
commencement date was determined as 1 May 2014.

9 June Combined version of the Customs and Excise Rules,
1995 (as amended), including amendments up to 2
May 2014

This has been added for information purposes and must be read
subject to the Rule Amendments Notices published in the
Government Gazette.

9 June Combined version of the Schedule to the Customs
and Excise Rules, 1995 (excluding the Forms)

This has been added for information purposes and must be read
subject to the Rule Amendments Notices published in the
Government Gazette.

10 June Publications by National Treasury for information
purposes have been noted by SARS: Draft Rates and
Monetary Amounts, and Amendment of Revenue
Laws Bill, 2014

The Rates Bill gives effect to rates and monetary threshold
changes pertaining to income tax as well as customs and excise
duties announced by the Minister of Finance in the 2014 Budget.
The Rates Bill will be tabled in Parliament shortly.

19 June Notice of amendment of Part 1 to Schedule 2 of
Customs & Excise Act, to insert certain items to give
effect to the final determination on the alleged
dumping of disodium carbonate (Soda Ash) originating 
in or imported from the United States of America

The notice, published in Government Gazette No. 37756, will be
implemented from 20 December 2013.

19 June Notice of amendment of Part 1 to Schedule 2 of
Customs & Excise Act, to implement a technical
correction to the structure of Schedule No. 2 to ensure 
alignment with industries in accordance with the
Sections of the Harmonized System

The notice, published in Government Gazette No. 37757, came
into operation on 19 June 2014.
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SARS Watch - 21 May to 20 June 2014

 Binding Rulings

30 May Binding Private Ruling 170: Definition of unrestricted
equity instrument

This BPR deals with an employee selling back shares over a
period of time to his employer and whether it will result in the
shares being regarded as 'restricted equity instrument[s]' as
contemplated under section 8C(7).

9 June Binding Private Ruling 171: Amalgamation
Transaction

This BPR deals with the income tax and securities transfer tax
consequences for the parties concerned in a proposed
amalgamation transaction intended to extinguish a layer of
companies considered unnecessary in a holding structure.

 Case law

23 May CSARS v Terraplas SA (Pty) Ltd The Supreme Court of Appeal upheld the application due to the
respondent forcing articles into subsections of the Customs and
Excise duty category that might not have been contemplated by
its compilers, and because of this there is a 'catch-all' category
for articles not specifically catered for.

12 June CSARS v Pretoria East Motors (Pty) Ltd This case was heard in the Supreme Court of Appeal and mainly
dealt with the taxpayer's onus of proof in disputes with SARS.

 SARS publications

26 May SARS Guide for Payment Advice Notice functionality
on efiling

The 2014 edition was issued.

28 May Draft Public Notice: Returns to be submitted by third
parties (section 26 of Tax Administration Act)

The draft Public Notice was published for comment to have been
submitted no later than 6 June 2014.

28 May Draft Public Notice: Keeping of books, records and
accounts of documents, and the form in which these
should be kept (sections 29 and 30 of Tax
Administration Act)

The draft Public Notice was published for comment to have been
submitted no later than 6 June 2014.

28 May Draft Business Requirement Specification: Automatic
Exchange of Information

The draft BRS was published for comment to have been
submitted no later than 6 June 2014.

9  June Media release: United States and South Africa Sign
an Intergovernmental Agreement to Share Tax
Information

South Africa's Foreign Financial Institutions have to collect and
report on certain required information under FATCA and the
OECD Common Reporting Standard to SARS with effect from 1
July 2014. The IGA documents will be published in the
Government Gazette after all the legislative requirements have
been met.

10 June Draft Taxation Laws Amendment Bill, 2014 (first
batch)

The first batch of draft Bills was published by National Treasury
for public comment to have been submitted no later than 23 June 
2014.

10 June Draft Regulations in terms of paragraphs 12D(5)(a) &
(b) of the Seventh Schedule of the Income Tax Act

The draft Regulations were published by National Treasury for
public comment to have been submitted no later than 23 June
2014.

10 June Draft Public Notice: Listing reportable arrangements
for purposes of sections 35(2) and 36(4) - second
round

The draft Public Notice was published for comment to have been
submitted no later than 23 June 2014.

13 June Tables A and B of the Average Exchange Rates Tables A and B were updated for Quarter 2 of 2014.

17 June Draft Rules in terms of the proposed Customs Control
Act

The draft Rules were published for comment to be submitted no
later than 29 July 2014.

20 June Draft Tariff Amendment Notices proposing changes to
Schedule No. 6 of Customs & Excise Act, 1964

The draft Tariff Amendment Notices were published for comment
to be submitted no later than 11 July 2014.


