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Using the proper forum

Jurisdiction of the Tax Court and the High Court

When litigating against SARS, it is of critical importance that the taxpayer institute proceedings in
the proper forum. In this regard, an important question arises as to which issues are justiciable in
the Tax Court and which in the High Court. A wrong decision by the taxpayer and his advisers may
have the consequence that time limits to bring proceedings in the correct court have expired, and that 
the taxpayer is left without a remedy.

There have recently been two

significant judicial decisions in this

regard, which are discussed below.

Currently, the relevant provisions of

the Tax Administration Act 28 of

2011 which came into effect (except

for a few provisions relating to

interest) on 1 October 2011 must be

borne in mind.

Also significant is the Promotion of

Administrative Justice Act 3 of 2000

(“PAJA”) which creates a right to

apply to the High Court for the

judicial review of any decision of an

administrative nature that satisfies

the criteria for reviewability laid

down in that Act.

Thus, decisions of the Commissioner

for the South African Revenue Service 

or his officers, (which includes a

failure to make a decision) or conduct

on their part that adversely affect the

rights of a taxpayer can be taken on

judicial review, and the High Court

has the power to set the decision or

conduct aside.

The High Court decision in MTN
v CSARS

The most recent judgment in regard

to the boundaries between the

jurisdiction of the Tax Court and that

of the High Court was that of the

North Gauteng High Court in MTN

International (Mauritius) Ltd v CSARS 

(case number 23203/11; not yet

reported) in which judgment was

delivered on 31 January 2013.

In this case, the taxpayer, a company

that was registered in Mauritius and

was a subsidiary of MTN Group Ltd, a 

company listed on the Johannesburg

Securities Exchange, applied in terms 

of section 6 of PAJA for the review of

alleged procedural defects in the

actions of SARS in issuing an

additional tax assessment in terms of

section 79 of the Income Tax Act 58

of 1962.

In the application, the taxpayer

sought an order setting aside

additional tax assessment for

particular years of assessment. The

taxpayer simultaneously instituted

proceedings in the Tax Court to

contest the merits of the additional

assessments.

The High Court proceedings raised

the issue (see para [19]) of the

judgment) whether “due process” had 

been followed by SARS in issuing the

additional assessments in question.

SARS argued that, in terms of section 

94 of the Income Tax Act, the

production of a document issued by

the Commissioner that purports to be 

an extract from a notice of

assessment is “conclusive evidence of 

the making of such assessment” and

that the validity of the assessment

could therefore not be challenged.

At issue was whether the High Court

had jurisdiction to determine the

validity of the assessment in

question.

The Constitutional Court
decision in Metcash

In Metcash Trading Ltd v

Commissioner, South African Revenue

Services 2001 (1) SA 1109 (CC)

Kriegler J, giving the judgment of

Constitutional Court, said that –

[44] Indeed, it has for many years been

settled law that the Supreme Court has

jurisdiction to hear and determine

income tax cases turning on legal issues.

Thus in Friedman and Others NNO v

Commissioner for Inland Revenue: In re

Phillip Frame Will Trust v Commissioner

for Inland Revenue  McCreath J . . . 

concluded as follows as to his competence 

to determine the case: 
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‘I am in agreement with the finding of

the Court in that case that where the

dispute involved no question of fact and

is simply one of law the Commissioner

and the Special Court are not the only

competent authorities to decide the issue 

- at any rate when a declaratory order

such as that in the present case is being

sought.’

This principle had been applied in

more recent decisions in relation to

VAT, and it was therefore competent

for the High Court to hear applications

for interlocutory relief.

Of course, if a taxpayer is entitled to

institute proceedings for relief in the

High Court, he escapes the strictures

of the tight time limits imposed by tax 

legislation (now consolidated into the 

Tax Administration Act) for objection

and appeal.

In the present case, the taxpayer

sought to impugn the validity of the

additional assessments in terms of

PAJA on the grounds (see para [32]

of the judgment) that SARS had acted 

mala fide in issuing the additional

assessment and that the assessment

was consequently invalid.

Thlapi J held (at para [32] of the

judgment) that he was unable, in the

present High Court proceedings, to

determine the alleged mala fides of

SARS in this regard because this

would involve examining whether

SARS had satisfied itself that it was,

in the circumstances, proper to raise

the additional assessment, and that

this was an issue that had to be

decided by the Tax Court. He

therefore dismissed with costs the

taxpayer’s application to the High

Court, in terms of PAJA, to impugn

the validity of the assessment.

The High Court decision in Rossi

The second significant decision (only

recently reported in the South African 

Tax Cases, although the judgment

itself was handed down on 22

February 2011) is that of the South

Gauteng High Court in Rossi v

Commissioner for South African

Revenue Service (2012) 8 SATC 387.

The decision in this case was based

solely on the issue of jurisdiction.

One of the issues in this case was

whether the Tax Court has

jurisdiction to adjudicate 

applications under

section 102 of the Income Tax Act

which provides for taxpayers to be

refunded amounts paid in excess of

what was properly chargeable under

the Act. The ancillary question was

whether a taxpayer who has failed to

follow the remedies set out in the

Income Tax Act can avail himself of

an additional and alternative forum,

namely the High Court, on the basis

that this court exercises concurrent

jurisdiction with the Tax Court.

Giving judgment, Satchwell J expressed

agreement with the decision in van Zyl

NO v The Master 49 SATC 165 in which

it was held that the only way in which an 

assessment can be contested is in the

manner provided for in the Income Tax

Act (and now provided for in the Tax

Administration Act) by lodging an

objection and then, if the objection is

turned down, appealing to the Tax

Court in terms of section 83 of the Act.

In the present case, the taxpayer had

disputed the very existence of a valid

assessment. The court held that the

only way in which the taxpayer could

dispute this point was by challenging

the assessment in the Tax Court.

Satchwell J pointed out that the benefits

to the taxpayer of a specialised tax court

had been articulated by the

Constitutional Court in the Metcash

decision (Metcash Trading Ltd v

Commissioner, South African Revenue

Services 2001 (1) SA 1109 (CC) in which 

the court had referred to the Tax Court

as a specialist tribunal that was

“specifically tooled to deal with disputed 

tax taxes”. Satchwell J said that the

motion court of the High Court was not

a court that was specifically equipped to

deal with disputed tax cases.

In any event, said Satchwell J, the

order sought by the taxpayer in the

present matter was a final order, and

the Constitutional Court had held in

Metcash that the High Court could

only give relief of an interlocutory

nature. Moreover, where the High

Court did have jurisdiction to

adjudicate in income tax matters, this 

was in respect of legal issues and

disputes of fact had to be decided by

the Tax Court.

Satchwell J emphatically refuted the

proposition that a taxpayer who has

failed to follow the remedies set out

in the Income Tax Act can have

recourse to an additional and

alternative forum, namely the High

Court, on the basis that the latter

court exercises concurrent

jurisdiction with the Tax Court.

The provisions of the Tax
Administration Act

Significantly, the Tax Administration

Act now provides in section 105 that –

“A taxpayer may not dispute an

assessment or ‘decision’ as described in

section 104 in any court or other

proceedings, except in proceedings under

this Chapter [that is to say, by way of

objection and appeal or the other forms of 

dispute resolution provided for in

Chapter 9 of the Tax Administration Act]

or by application to the High Court for

review.”

The intent of this provision seems to

be to ensure that a bright line is

drawn between contesting an

assessment on the merits – that is to

say, whether the assessment correctly 

reflects the amount of tax due – and a 

constitutional attack (which includes

an attack in terms of PAJA, which is

itself constitutional legislation) on

the fairness or rationality of the

process by which the assessment was

arrived at. 

Section 104 provides, in effect, that

an assessment can be contested on

the merits only in the Tax Court, and

that proceedings can be brought in

the High Court only to contest the

validity of the process whereby the

assessment was made as distinct from 

the merits.

Section 104 provides that an assessment

can be contested on the merits only in the

Tax Court, and that proceedings can be

brought in the High Court only to contest

the validity of the process whereby the

assessment was made as distinct from the

merits.
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To succeed in an appeal, does it suffice for the taxpayer to
show that the assessment was wrong?

Expressed more succinctly than in the language of the legislation, the intent of section 102 of the Tax
Administration Act is that a taxpayer who contests an assessment bears the onus of proving that the
amount in issue is not taxable or that an amount is deductible or exempt from tax.

It is interesting to ponder whether,

given the opportunity, our courts will

interpret this to accord with a recent

decision of the Australian

Administrative Appeals Tribunal,

which is the counterpart of our Tax

Court.

In Murray and Commissioner of

Taxation (No 3) [2012] AATA 557 ,

the Tribunal handed down a decision

on 24 August 2012, upholding the

decision of the Commissioner to

assess the taxpayer to income tax for

the 1999 to 2007 tax years on

amounts totalling some A$25million

derived from a certain Liechtenstein

Foundation that he had formed.

The Australian Tax Office based the

assessments on information that had

been supplied to it by an employee of

a financial institution in Liechtenstein 

who had unlawfully made an

electronic copy of bank records 

The taxpayer’s web of trusts and
companies

The facts were that the taxpayer in

question had established a complex

web of trusts and companies, some of

which were incorporated offshore,

through which his financial affairs

were managed. This included the

management of the investments of

the Liechtenstein Foundation. 

The taxpayer had lodged income tax

returns that disclosed modest

amounts of taxable income in each of

the relevant tax years, namely 1999–

2003. However, no income of the

Liechtenstein Foundation was

included in those returns. 

The Administrative Appeals Tribunal

expressed itself as being satisfied that

the taxpayer was, at all material

times, entitled to the income of the

Foundation and that such income had 

accrued to him in terms of the

relevant tax legislation.

The Tribunal rejected the argument

that the taxpayer lacked the power to

compel any payment to him from the

Foundation on the basis that it would

defy logic for the taxpayer to have

conferred enormous financial

benefits on the Foundation without

retaining the capacity to control the

use to which those funds would be

put.

The Tribunal ruled that the taxpayer

had not discharged the onus of

showing that the assessments were

excessive, for he had made no

attempt to show what the actual

income of the Foundation was during

the relevant tax years. 

It is the latter point that will be of

interest to South African tax

professionals. 

Does it suffice for the taxpayer to 
prove that the amount of tax to
which has been assessed is
wrong?

The Tribunal took the view that it was 

not sufficient for the taxpayer to show 

that the assessments issued to him

were wrong as to the amount of his

taxable income, and that, if he were

to succeed in his objection to the

assessment, the taxpayer bore the

onus of showing what his income

actually was. 

The language of the Australian tax

legislation is not identical to that of

the South African legislation and it

will be a matter of interpretation for

the courts to decide whether section

102 of the Tax Administration Act,

properly interpreted, has the same

import as was articulated in the

Murray decision by the Australian

Administrative Appeals Tribunal.

The taxpayer pleaded ignorance 

In his response to a series of written

question by the Australian Tax Office, 

the taxpayer in the Murray case

claimed that he “had no

recollection” of receiving any

money from the Foundation.

The Tribunal ruled that it was

prepared to accept that the

assessments issued by the

Australian Tax Office did not

accurately reflect the taxpayer’s

income, but went on to say that –

“the cases demonstrate that it is not

enough for a taxpayer to show error in

the [revenue authority’s] assessment;

the taxpayer must also show what the

actual taxable income was. That was a

burden that the [taxpayer] here did

not discharge.”

Hack, Deputy President of the

Tribunal went to say that –

“It is certain that the respondent’s

assessments are not correct; but the

applicant has not shown what his

taxable income actually was. On the

view I take of the matter he was

presently entitled to the income of the

Foundation. He has made no attempt

to show what the actual income of the

Foundation was during any of the

relevant years. This is not a case where

all the relevant facts are known and

the resolution of the proceedings

depended upon the legal analysis of

those facts. It is a case where the

respondent has proceeded upon an

intelligible basis to make an estimate of 

taxable income on the material

available to him in circumstances

where the applicant has chosen not to

provide any information about the

actual income of the Foundation. It is

undoubtedly the case that the

respondent’s assessments are not

correct, but the applicant has not

shown the taxable income on which tax 

ought to have been levied. It follows

that he has not shown that the

assessments are excessive.”
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Tax treaty developments: Chile

For a very long time, South American countries have resisted the conclusion of tax treaties patterned
on the OECD’s Model Tax Convention.  Tides have been changing, and the text of the first ever tax
treaty concluded between South Africa and Chile has now been released by the Chilean authorities.

Chile has since 1998 signed

approximately 27 tax treaties

patterned on the OECD’s Model Tax

Convention. Those concluded with

the USA (2010), Australia (2010)

and South Africa (2012) await

formal ratification and are therefore

not yet effective. 

South African motivations

South Africa’s motivations for

entering into treaty negotiations

with Chile were revealed when the

South African Revenue Service

(SARS) briefed Parliament’s

Standing Committee on Finance

about the treaty in October 2009 

South Africa had invested nearly ten

times the amount in Chile than Chile

had invested in South Africa.

Similarly, exports to Chile amounted

to ZARR530 million in 2008, which

mainly comprised fruit juices, lamps

and chemical fertilizers. Imports from 

Chile were however of greater

magnitude, amounting to R1 billion

in 2008 and included chemical

fertilizers, maize and insecticides.

It is clear that the negotiations have

been difficult and protracted, as it

taken more than three years for thye

parties to reach a consensus. 

Chilean tax system

Chile has a schedular income tax

system (as opposed to a globular

system such as that of South Africa),

which means that tax is levied on

income or a gain only if there is a

specific provision taxing that income

or gain, as set out in separate

Schedules.

First Category Tax (Legal Entities)

The basic tax on income of a Chilean

legal entity domiciled or resident in

Chile and engaged in commerce,

mining, fishing or industry is the First

Category Tax, which is assessed on a

net basis at a rate of 20% (previously

18.5%) on the entity’s worldwide

income.

Unusually, branches 

of foreign

corporations that

operate in Chile are

subject to the First Category Tax on

their worldwide income (also

charged at the rate of 20%).

Additional Tax (‘Impuesto
Adicional’)

Non-residents such as foreign

shareholders or foreign partners are

subject to an ‘additional tax’ charged

at the rate of 35% on Chilean-source

distributions or remittances, with a

credit granted for the First Category

Tax paid on underlying profits. 

Branches are subject to the 35%

Additional Tax on amounts remitted

or withdrawn during a given calendar 

year, less a credit for any First

Category Tax, which is payable in

April of the year following a

distribution. 

Secondary tax is charged on

payments to non-residents in terms of 

the schedules relating to interest

(35% other than bank interest),

royalties (30% less an additional tax

credit of 15%) and management fees

(35%, except for technical services

taxed at 15%) paid to non-residents. 

The Additional Tax is gathered

through a classic withholding

mechanism at source, and is

charged on the gross amount of a

particular item that is subject to the 

charge.

Second Category Tax
(Individuals)

Income arising from wages,

salaries, overtime payments,

bonuses, fees, gratuities, profit

sharing and any other form of

remuneration is subject to the

Second Category Tax, which is

charged at progressive rates of tax

(the highest marginal rate being

40%).

Individuals who are resident or

domiciled in Chile are liable for the 

Second Category Tax on

worldwide income. 

Domicile is defined as physical

presence with the intent to remain

in Chile. 

Residence for tax purposes is

acquired upon remaining six

Chile has a schedular income tax system (as

opposed to a globular system such as that of

South Africa), which means that tax is levied on 

income or a gain only if there is a specific

provision taxing that income or gain, as set out

in separate Schedules.
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consecutive months in Chile in one

calendar year, or more than six

months, whether consecutive or not,

in two consecutive calendar years.

Foreigners working in Chile are

subject to taxation only on their

Chilean-source income during the

first three years in Chile, after which

their worldwide income is taxed.

Tax Treaty Reductions

Dividends

The rate of tax for dividends is 5% if a 

minimum shareholding of 25%of

capital is met; otherwise the rate of

tax is limited to 15%.  

The treaty however determines that

these limitations ‘shall not limit

application of the Additional Tax’ if

the First Category Tax is fully

creditable when computing the

amount of Additional Tax.  

In other words, when a full

imputation credit for underlying

income tax is claimed, the Additional

Tax rate in respect of dividends

(currently 35%) will be left

undisturbed by the treaty. 

Imputation credits are automatically

granted.

Branch Profits

The treaty contains a special clause

that preserves the unrestricted

taxation of branches for as long as the 

First Category Tax is deducted in

computing the Additional Tax on the

income of a branch.  In the ordinary

course no reduction of Chilean tax on

the remittance of branch profits

would therefore be available under

the treaty.

Interest

For interest, the treaty rate of tax is

5% of gross interest derived from

loans granted by banks and insurers,

from traded bonds and securities on a 

recognized market and from credit

sales of machinery and equipment.

The tax rate is 15% for all other types

of interest.  In these instances, it

appears that a significant reduction of 

Additional Tax may be achieved

under the treaty, down from 35% to

either 5% or 15%.

Royalties

The rate of tax in respect of royalties

is limited to 5% of the gross amount

for the use of industrial, commercial

or scientific equipment and 10% of

the gross amount for all other types of 

royalties.  Here too reduction of

Additional Tax under the treaty may

occur.

Other Fees

Other types of payments or

remittances in respect of business

activities should typically qualify as

business profits for purposes of the

treaty taxable where the recipient is

tax resident unless attributable to a

permanent establishment.  

South African resident companies

that, for instance, derive fees from

Chile for management,

administration or technical services,

may be exempt under the treaty from

Chilean taxes on income if they do

not have a permanent establishment

in Chile in connection with such

services.  

The treaty however contains specific

provisions that deem a permanent

establishment to exist in respect of

services.

Specifics to note

The treaty with Chile takes the

OECD Model as a basis, but

deviates in certain important

aspects that are more fully

discussed in what follows.

Extended Permanent
Establishments

The concept of a permanent

establishment under the treaty

includes the provision of all types

of services (consultancy and

professional services are

specifically mentioned) when such

services are furnished within a

treaty State for a period or periods

exceeding 183 days in any

twelve-month period.  For these

purposes, if associated enterprises

carry out identical or substantially

the same services, the time periods

of such enterprises’ activities are

aggregated.  

Furthermore, under the treaty

insurers that collect premiums in a

treaty State or insure risk in such a

country through a dependent

representative are deemed to have

a permanent establishment.  

Dual Resident Corporate
Entities

Another important deviation in the

treaty concerns companies that are

tax resident in both Chile and

South Africa under the respective

domestic provisions.  Such dual

residents are subject to double

taxation and classically, OECD

Tax treaty developments: Chile

A worrying aspect concerns the lack of certainty under the treaty for dual tax resident entities, which

are subject to a crippling form of double taxation.

This publication is provided by PricewaterhouseCoopers Inc. for information only, and does not constitute the provision of professional advice of any kind. The 

information provided herein should not be used as a substitute for consultation with professional advisers. Before making any decision or taking any action,

you should consult a professional adviser who has been provided with all the pertinent facts relevant to your particular situation. No responsibility for loss

occasioned to any person acting or refraining from action as a result of any material in this publication can be accepted by the author, copyright owner or

publisher.

© 2013 PricewaterhouseCoopers Inc. All rights reserved. PricewaterhouseCoopers refers to the network of member firms of PricewaterhouseCoopers

International Limited, each of which is a separate and independent legal entity. 
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Model-based tax treaties resolves

such double taxation by

determining that the company

shall be exclusively tax resident

in the treaty State in which its

place of effective management is

situated.  

Under the South Africa Chile tax

treaty, the effective management

criterion is substituted with an

administrative discretion. 

Accordingly, the responsible

South African and Chilean

authorities must ‘endeavourer’ to

reach mutual agreement on

whether a dual resident company 

should reside only in Chile or in

South Africa.  If no mutual

agreement is reached, the dual

resident company is not entitled

to claim relief from double

taxation under the treaty.  

Such a dual resident will not

have an effective legal remedy

because there is no objective rule

in respect of which a Court may

determine the company’s status.  

It is noted that under the treaty,

the validity of so-called

‘residence certificates’ issued by

the Chilean authorities is

acknowledged as proof of

compliance with residency

requirements under the treaty. 

International Sea and Air
Transport

Income from international

shipping and air transport will be

taxable in South Africa or Chile if

the enterprise that derives such

income is a resident of either

State.  Residence for this purpose

can refer to any of the following:

domicile, residence, place of

management, place of

incorporation or any criterion of

similar nature.

‘Long arm’ Taxation of the
Sale of Shares

Under the OECD Model, a sale by 

a resident of a contracting state

of shares in a company of the

other contracting state are

taxable in that other state only if

the underlying assets comprise

mainly of fixed property situated

in that other state. The treaty

gives Chile the right to impose

tax on the alienation of any

shares in a Chilean company

without regard to the underlying

assets.

Residual Income

Items of income that are not

specifically dealt with may be

taxed by the treaty State in which 

the income arises.  Under the

OECD Model such income is

taxed exclusively by the treaty

State where the recipient resides.

Pensions & Secondees

The treaty mostly follows the

OECD Model as far as the

taxation of individuals is

concerned, except in respect of

the taxation of pensions, which

may be taxed in the treaty State

where they arise (under the

OECD Model pensions are

exclusively taxable in the

residence State of the pensioner).

The treaty furthermore contains

a provision that may allow

seconded staff to enjoy equal tax

treatment of their continued

pension contributions in their

host State.

Other provisions

There are other instances in

which the treaty does not follow

the OECD Model’s principles, or

only partially does so. However

these are specific, and are not

dealt with in this article.

Tax treaty developments: Chile

Comment

In the main, the tax treaty concluded
with Chile will bring welcome double tax 
relief and certainty of tax treatment to
South African investors, once it becomes
effective.

It is also apparent that complexities will
arise due to the Chilean schedular tax
regime, the system of imputation credits
and the interaction of these with the tax
treaty.  It is evident that Chile has fought
hard to protect its tax base, particularly
in relation to the remittance of dividends
and branch profits.

South African investors will have to
carefully navigate these matters but if
successful, it may achieve significant
reductions in the tax cost associated with
cross-border investment between Chile
and South Africa.

It is encouraging to see that the South
African authorities have been taking
cognizance of strategically important
investment destinations and specifically
consider the operations in such locations
of major South African multinationals
when deciding to enter into lengthy
treaty negotiations that require the
commitment of significant resources.

A worrying aspect concerns the lack of
certainty under the treaty for dual tax
resident entities, which are subject to a
crippling form of double taxation. It is
arguable that disproportionate
discretionary powers will be granted to
administrative officials to determine the
fate of such entities.  The fact that these
authorities are not obliged to reach a
solution and that no objective criterion is
available to the courts to determine an
outcome raises constitutional questions
about the extent of decision-making
power granted to officials that are, in
theory, supposed to only administer and
not make rules.  The problem is the total
lack of a rule to administer, as well as a
lack of consistent, clear and openly
defined criteria according to which the
discretionary power ought to be
exercised.
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 Interpretation

8 Mar Draft IN – Tax implications of tips This Note discusses and clarifies the potential income tax, SDL and UIF implications in
respect of the receipt of tips encountered in (but not limited to) the service industry.

8 Mar Draft IN – Determination of a group of
companies for purposes of the corporate
rules

This Note provides guidance on the interaction of the definitions of a “group of companies”
contained in sections 1(1) and 41(1).

14 Mar IN 70 – Supplies made for no consideration This Note serves to – 

• set out the legal framework for the VAT treatment of supplies of goods or services which
are made by vendors for no consideration in certain circumstances; and 

• provide guidance to vendors, on whether a) input tax may be deducted in respect of any
VAT incurred on goods or services acquired to make supplies for no consideration; and b)
output tax must be declared on any goods or services supplied for no consideration. 

14 Mar IN 49 (issue 2) – Documentary proof
required to substantiate a vendor’s
entitlement to input tax or a deduction

This Note provides guidelines on the documentary proof that must be obtained and
retained under section 16(2) to substantiate a vendor’s entitlement to “input tax” as defined 
in section 1(1), or a deduction as contemplated in section 16(3)(c) to (n).

18 Mar Draft IN – The deductibility of expenditure
and losses arising from embezzlement or
theft of money

This Note provides guidance on a) the deductibility of expenditure and losses incurred in a
taxpayer’s trade as a result of the embezzlement or theft of money, including expenditure
incurred on legal and forensic services to investigate such losses; and b) the taxation of
stolen money in the hands of the thief. 

19 Mar IN 70 – Long Service Awards This Note provides guidance and clarity on the income tax consequences for an employee
when the employer gives an employee an asset as a long service award.

20 Mar IN 14 (Issue 3) – Allowances, advances
and reimbursements

This Note provides clarity on the tax treatment of allowances, advances and reimbursements 
granted to employees and office holders and gives guidance on the record-keeping
requirements relating to motor vehicles. The Note updates and replaces Issue 2 which was
published on 8 January 2008 and incorporates relevant legislation changes up to and
including the Taxation Laws Amendment Act No. 22 of 2012.

  Binding Rules

13 Mar BPR 136 – Taxation of subsistence
allowances paid to employees

This ruling deals with subsistence allowances paid by an employer to its employees and
the amount of the allowance that will be deemed to have been expended under section
8(1)(a)(i)(bb) read with section 8(1)(c) of the Act.

13 Mar BPR 137 – Sale of a business in terms of
an intra-group transaction

This ruling concerns the sale of a business in terms of an intra-group transaction and
whether a) the sale can be seen as a transaction relating to a liquidation, winding-up or
deregistration as envisaged under section 47 of the Act; and b) certain assets may be
excluded from the ambit of section 45 of the Act where a business is sold. 

18 Mar BCR 038 – Exchange of one restricted
equity instrument for another

This ruling deals with the tax consequences under sections 8C and 42 of the Act in respect 
of the exchange of one restricted equity instrument for another in an employee share
scheme.

18 Mar BPR 138 - Subscription for shares at
nominal values coupled to a repurchase
agreement at the same nominal values

This ruling deals with the income tax consequences relating to a subscription for shares at
nominal values and the repurchasing of those shares in the future for the same nominal
values.

19 Mar BPR 139 - Disposal of assets by a
recreational club

This ruling deals with the capital gains tax consequences and the roll over relief provided
for under paragraph 65B of the Eighth Schedule in respect of the disposal of some of the
assets held by a recreational club and the utilisation of the total proceeds to acquire
replacement assets.

  Case Law

20 Feb Terraplas SA Pty Ltd v CSARS This case deals with the tariff classification of plastic tiles which SARS contended could not 
be “floor coverings” as contended by the taxpayer as stadium turf and grass does not
constitute a “floor”. SARS’ argument was rejected and the appealed upheld.

18 Mar Kirsten and Thomson CC t/a Nashua 
v CSARS

This case concerns condictio indebti, unjust enrichment, cloned cheques, cheque fraud
and the duty of care in terms of the Bills of Exchange Act, 1964.

20 Mar Master Currency (Pty) Ltd v CSARS The case was an appeal against an order that the commission and transaction fees
received by two branches of a bureaux de change operating in the duty free area of the
then Johannesburg International Airport should be standard rated in terms of section
7(1)(a) of the Value-Added Tax Act. The appellant argued that the fees should be zero
rated. The appeal was dismissed with costs.

PwC publications

11 Mar VAT Alert – VAT on digital sales This VATAlert informed clients of National Treasury’s proposal that foreign businesses
which sell digital products in South Africa should be required to register for VAT purposes
in South Africa.


