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The Supreme Court of Appeal recently 
delivered judgment in the matter of CSARS 
v Executors of the Estate Late Sidney 
Ellerine [2018] ZASCA 39 (28 March 2018).

Background

One of the assets in the estate of the late 
Sidney Ellerine (‘the deceased’) was a 
shareholding of 112 000 7% redeemable 
non-cumulative preference shares in a 
company known as Sidney Ellerine Trust 
(Pty) Ltd (‘the company’).

The share capital of the company comprised 
600 ordinary shares, which were owned by 
four family trusts, and the preference shares 
referred to above.

Each share was entitled to one vote in a 
general meeting of the company, with the 
result that the deceased, in his lifetime, 
controlled 99.47% of the votes in general 
meetings.

The rights attaching to the shares were 
regulated in the company’s Memorandum 
and Articles of Association. The rights 
enjoyed by the holders of the preference 
shares were recorded in Article 34, and 
included:

• A right to a dividend of 7% out of profits 
distributed in any financial year;

• A preferential right to payment out of 
capital, not exceeding the par value of 
the shares;

• A right to attend general meetings and 
to exercise one vote per share; and

• Redemption at par by resolution of the 
directors after the expiration of a period 
ending on 10 November 2033 on giving 
one month’s notice in writing of 
intention so to redeem.

As regards the rights enshrined in Article 
34, these, in terms of special condition 5.8, 
could only be amended by special 
resolution, and such special resolution 
would be of no force and effect unless 
consented to by shareholders holding at 
least 75% of the issued shares in each class 
of shares issued by the company and by Eric 
Ellerine Trust (Pty) Ltd.

Article 4.2 permitted the variation of any 
rights attaching to a share with the consent 
in writing of the holders of 75% of the 
shares of that class of share.

Finally, Article 7.1.10 provided [23]:

7.1 The company may from time to time 
by special resolution –

7.1.10 convert any shares in the capital of the 
company to Shares of a different class 
and in particular (but without 
derogating from the generality of the 
foregoing) convert ordinary Shares or 
Preference Shares to redeemable 
preference Shares.
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In managing exposure to capital gains tax (CGT), one of the 
mechanisms that may be used is the preference share. In 
appropriate circumstances, ownership of preference shares 
may confer the benefit of control over a company’s affairs 
without necessarily attracting significant value. However, if 
the details in the drafting and implementation are not 
coordinated the results may be catastrophic.
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The executors of the deceased’s estate, as they 
were required to do, declared the disposal of 
the preference shares held by the deceased in 
the return of income for the year of assessment 
that ended on the date of his death. In terms of 
paragraph 40 of the Eighth Schedule to the 
Income Tax Act, the deceased was treated as 
having disposed of the shares for an amount 
received or accrued equal to their market value 
at the date of his death.

The executors recorded the proceeds as being 
an amount equal to the par value of the shares, 
namely R112 000. SARS, on the other hand, 
valued the shares for an amount equal to 
99.47% of the market value of all of the shares 
in the company, namely R563 million.

An objection had been disallowed but, on 
appeal, the valuation of the executors had been 
upheld in the Tax Court. SARS had then taken 
the issue on appeal to the SCA.

The arguments

For SARS, it was argued that, as a holder of 
shares conferring 99.47% of the vote, the 
deceased had the power to convert the 
preference shares to ordinary shares at any 
time by special resolution pursuant to Article 
7.1.10. If that right was exercised, the holder of 
the preference shares would then hold 99.47% 
of the ordinary share capital, and the shares 
should therefore be valued on that basis.

The executors argued that the rights attaching 
to the shares were conditioned by the 
requirement that any variation in shareholder 
rights required consent by holders of 75% of 
the issued shares of each class in the company 
and in Eric Ellerine Trust (Pty) Ltd. This 

prevented the deceased from converting the 
preference shares into ordinary shares of his 
own motive, and therefore the preference 
shares could be valued at no more than their 
par value.

The judgment

The judgment, delivered by Davis AJA, stated 
the issue succinctly at paragraph 6, as follows:

The only issue before the Tax Court was whether 
the rights that attached to the preference shares 
and which entitled the holder thereof to convert 
them should be taken into account in the 
determination of the market value.

In order to determine the issue, two questions 
had to be answered:

• Whether the holder of the preference 
shares was entitled to convert them into 
ordinary shares without amending Article 
34, which required the consent of 75% of 
the holders of each class of issued share; 
and

• Whether, in terms of Article 4.2, conversion 
of the preference shares to ordinary shares 
could take place without the consent in 
writing of the holders of 75% of the 
ordinary shares.

Davis AJA clarified, at paragraph 25, that, in 
terms of paragraph 31(3) of the Eighth 
Schedule to the Income Tax Act: 

The market value of the shares in a company, 
not listed on a recognised exchange, must be 
determined as the value equal to the price that 
could have been obtained upon the sale of the 
shares between willing buyer and a willing seller 
dealing at arm’s length in an open market.

In considering whether special condition 5.8 
applied to a conversion of preference shares to 
ordinary shares, Davis AJA remarked (at 
paragraph 29) that special condition 5.8 was 
permissive, in that it stated that Article 34 ‘may 
be amended’, and that a conversion of the 
preference shares to ordinary shares would not 
trigger the application of the special condition.

The executors’ argument was that a purposive 
interpretation should be applied, namely that 
the purpose of the special condition was that 
the relative interests of the shareholders in the 
profits or capital of the company may not be 
altered or varied without the requisite consent 
of all of the shareholders of each class of issued 
share. A conversion of the preference shares, 
they argued, would alter the rights, privileges 
and conditions of the deceased’s preference 
shares, and therefore the required consent 
would have to be obtained.

Davis AJA, however, was not persuaded, 
stating, at paragraphs 31 to 32:

[31] Whatever debate may be developed with 
regard to the context urged upon this court 
by respondent’s counsel, ‘consideration 
must be given to the language used in the 
light of the ordinary rules of grammar and 
syntax’. While the intention of the speaker is 
a vital component of the interpretive 
inquiry, the basic unit of meaning remains 
the sentence employed. 

[32] In the present case the sentence in Article 
34, which commences ‘the Preference 
Shares shall be subject to the following 
rights privileges and conditions’, refers to 
the preference shares and not to a particular 
holder of these preference shares. To the 
extent that there may be any doubt about 

this construction, Article 34.6 makes it clear 
that the entire article concerns the rights 
attached to the preference shares as 
opposed to the rights of a particular holder 
thereof, in particular where it provides: ‘no 
further shares ranking in priority to or pari
passu with the preference shares shall at 
any time be created without the consent or 
sanction of the holders of such last 
preference shares which may be issued and 
outstanding given in accordance with Article 
4.2 unless such further shares be created 
and issued for the purpose of redeeming out 
of the proceeds of the issue thereof the 
preference shares mentioned in this Article 
34 or such of the said shares as shall for the 
time being be issued and outstanding’.
(Footnote removed)

The crux of the matter was that the Articles of 
Association do not constitute a contract 
between the company and an individual 
shareholder. The context provided by the 
Articles is to confer rights or impose 
obligations on persons who are members.

On the secondary issue, the application of 
Article 4.2, the executors argued that the 
conversion of the preference shares to ordinary 
shares would negatively affect the right of the 
holders of ordinary shares to participate in 
profit and in the capital of the company in a 
winding-up. This would be reflected in a drastic 
decline in the market value of each ordinary 
share. For this reason, Article 4.2 required the 
consent of 75% of the holders of the ordinary 
shares before the preference shares could, as it 
were, join that class.
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The common law position in the United 
Kingdom was examined at paragraph 35:

English law appears to support the view that a 
variation of rights occurs when the rights 
which attach to the shares are varied and not 
when they become commercially less valuable. 
Where additional preference shares and 
ordinary shares had been issued, it was held 
that the rights of preference shareholders had 
not been varied. White v Bristol Aeroplane Co 
Ltd [1953] Ch 65 at 74 – 80. When the voting 
power of certain ordinary shareholders had 
been diminished as a result of subdivision of 
other ordinary shares it was held that there 
had been no variation of rights. Greenhalgh v 
Arderne Cinemas Ltd [1946] 1 All ER 512 (CA).
(Footnote removed)

These principles were then applied in 
paragraph 36, where it was held that:

In the present case, the deceased through the 
preference shares enjoyed sufficient voting 
power to ensure a conversion of the preference 
shares to ordinary shares. While the voting 
rights of the respective class of shareholders 
would not have changed, by means of the 
conversion, the value of the existing issued 
ordinary shares would have declined in value 
by way of the increased number of the ordinary 
shares pursuant to the conversion. However, to 
fall under the scope of rights being “varied” it 
would then have been necessary to interpret 
the phrase to mean that the shares of the 
ordinary shareholders were now commercially 
less valuable. The balance of the voting power 
would not be changed nor would there be any 
alteration of the rights, privileges and 
conditions attaching to the ordinary shares as a 
class.
(Footnote removed)

As if to put a final nail in the coffin, Davis AJA 
made it plain (at paragraph 37) that the 
executors were in some considerable difficulty 
because the provisions of Article 7.1.10 
imposed no limitation on the powers to 
convert shares of one class into shares of 
another class by special resolution:

It is clear that the deceased, by virtue of 
holding the overwhelming majority vote, could 
have converted the preference shares to 
ordinary shares. This article is not qualified by 
a reference to article 4.2, both of which were 
part of the original articles of the company. 
Had it been intended to impose a qualification 
upon the position as set out in article 7.1.10, 
express language would have been required to 
make this position clear. 

This, Davis AJA suggested, reflected that 
there was a distinction between rights, on the 
one hand, which were protected under Article 
4.2, and value, which enjoyed no such 
protection. As a result the argument that 
Article 4.2 would have prevented the 
deceased from unilaterally converting the 
preference shares to ordinary shares failed.

The valuation of SARS was upheld and the 
shares in question were found to have a 
market value of R563 million at the date of 
the deceased’s death.
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The takeaway

Planning to mitigate tax and estate duty may be complex, particularly where 
considerable potential liabilities may arise. It is highly likely that the planning in this 
instance was undertaken in consultation with highly skilled and experienced 
professionals.

That said, the devil lay in the detail. It is evident that the intention was that the 
preference shares would ultimately pass to the holders of the ordinary shares and that 
they should not be converted during the lifetime of the deceased except with the 
consent of the holders of all classes of share. The Court ultimately found that the 
conversion of shares into shares of another class had not been made subject to the 
requirement of obtaining the consent of the holders of all classes of shares.

The concept of perfection in planning is encapsulated in the expression, ‘What could 
go wrong?’ An exhaustive examination of possibilities in every conceivable scenario is 
the only means by which such a question may be answered.

The ultimate success of tax planning structures can only be ensured through rigorous 
interrogation, prior to implementation, of the consequences inherent in the operation 
of each element that might affect their efficacy. As tiresome as this iterative ‘what if ’ 
process may appear, its value is well demonstrated in this particular case.
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Paying lip service to the principles of interpretation

In Case No. 14218, the Tax Court in the Western 
Cape was required to identify where an 
employment was exercised.  

Background  

In this matter, the taxpayer, a resident of the 
United States of America (USA), had entered 
into an agreement of employment with a branch 
of a US company in Johannesburg. The contract 
commenced on 1 March 2011 and terminated on 
31 October 2013.  During the contract period, 
the taxpayer performed services both within 
South Africa and in foreign territories. Between 
1 March 2013 and 31 October 2013, the taxpayer 
performed services outside the Republic for an 
aggregate of 62 days.

The employer had deducted PAYE from 
remuneration paid to the employee in respect of 
the remuneration that related to his services 
performed within South Africa and had issued 
an IRP5 form reflecting his taxable 
remuneration on this basis.

SARS, however, assessed the taxpayer to 
income tax on the full amount of the 
remuneration derived by the taxpayer in the 
year of assessment, arguing that the income was 
from a source within the Republic.

The taxpayer was a resident of the USA. He was 
entitled to relief in terms of Article 15.1 of the 
double taxation agreement entered into 
between the governments of South Africa and 
the USA (‘the DTA’). Article 15.1, in effect, 
provides that the salaries, wages and other 
remuneration derived by a resident of the USA 
in respect of an employment shall be taxable 
only in the USA unless the employment is 

exercised in South Africa.

The taxpayer argued that any income 
attributable to services performed by him 
outside the borders of South Africa was not 
taxable in South Africa by virtue of Article 15.1 
and that he was therefore entitled to a reduced 
assessment which limited his liability to the 
amount of tax applicable to the income that he 
derived from the performance of services 
physically rendered in South Africa. That is, the 
term ‘exercised’ was a reference to the actual 
performance by him of the duties of his 
employment.

Interpretation

The provisions of the DTA are regarded as part 
of the Income Tax Act (‘the Act’), by reason of 
the provisions of section 108(2) of the Act. The 
words used must therefore be interpreted 
having regard to the principles laid down by 
Wallis JA in Natal Joint Municipal Pension 
Fund v Endumeni Municipality 2012 (4) SA 593 
(SCA) at paragraph 18:

Whatever the nature of the document, 
consideration must be given to the language used 
in the light of the ordinary rules of grammar and 
syntax; the context in which the provision 
appears; the apparent purpose to which it is 
directed and the material known to those 
responsible for its production. Where more than 
one meaning is possible each possibility must be 
weighed in the light of all these factors. The 
process is objective, not subjective. A 
sensible meaning is to be preferred to one that 
leads to insensible or un-businesslike results or 
undermines the apparent purpose of the 
document. (Footnotes removed)

In recent editions of Synopsis, we have 
commented on the alacrity and skill with which 
judges sitting in the Tax Court have espoused 
and applied the guidance of the Supreme Court 
of Appeal through taking account of the 
purpose and context when interpreting words 
found in a statute. A recent judgment leaves an 
impression that the guidance was not well 
applied.

Paying lip service to the principles of 

interpretation
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Thus, a person seeking to interpret Article 
15.1 would consider the purpose of the DTA, 
the context in which the Article appears and 
the material known to or taken into account 
by the persons responsible for its production. 
These would inform which of any possible 
meanings that might be ascribed to the term 
is the most sensible or businesslike.

A DTA, once proclaimed in terms of the 
Constitution, forms part of the Act. The 
purpose of a DTA is to eliminate or mitigate 
double taxation that may arise in its absence, 
typically by allocating taxing rights to one or 
both of the states or by limiting the right of a 
state to tax a particular amount or to impose 
tax beyond a certain rate of tax. Article 15 of 
the DTA deals specifically with the mitigation 
of double taxation where a person who is a 
resident of one of the contracting states 
derives remuneration from an employment, 
and Article 15.1 sets out the general principle 
that the income is taxable only in the state of 
residence of the employee (in this instance, 
the USA), except where the employment is 
exercised in the other state (South Africa).

The persons who were responsible for the 
production of the DTA were, respectively, 
officials of the South African Revenue Service 
and officials of the US Department of 
Treasury. The wording used in Article 15.1 is 
commonly found in double taxation 
agreements based on the OECD Model Tax 
Convention on Income and Capital, which is 
typically used by South Africa when 
negotiating such agreements. It is also the 
text found in the United States Model Tax 
Convention upon which US Treasury officials 
place reliance.

The OECD Commentary on its Model Tax 
Convention currently states, in relation to 
Article 15.1: 

Employment is exercised in the place where 
the employee is physically present when 
performing the activities for which the 
employment income is paid. (Emphasis 
added)

In earlier commentaries, as far back as 1992, 
the principle was clearly apparent, as the 1992 
Commentary on Article 15.1 demonstrated 
when it stated:

Paragraph 1 establishes the general rule as to 
the taxation of income from employment 
(other than pensions), namely, that such 
income is taxable in the State where the 
employment is actually exercised. One 
consequence of this would be that a resident of 
a Contracting State who derived 
remuneration from sources in the other State 
could not be taxed in that other State in 
respect of that remuneration merely because 
the results of this work were exploited in that 
other State. 
(Emphasis added)

The US Department of Treasury produced a 
document entitled Technical Explanation of 
the Convention between the United States of 
America and the Republic of South Africa for 
the Avoidance of Double Taxation and the 
Prevention of Fiscal Evasion with regard to 
Taxes on Income and Capital Gains, which 
served as an explanatory memorandum to US 
legislators when the DTA was tabled for 
approval of its entry into force in the USA. In 
the Introduction, the US Treasury states:

The Technical Explanation is an official guide 
to the Convention. It reflects the policies 
behind particular Convention provisions, as 
well as understandings reached with respect 
to the application and interpretation of the 
Convention. (Emphasis added)

In particular, with regard to Article 15.1, the 
following is stated:

The general rule of Article 15 is contained in 
paragraph 1. Remuneration derived by a 
resident of a Contracting State as an employee 
may be taxed by the State of residence, and the 
remuneration also may be taxed by that other 
Contracting State to the extent derived from 
employment exercised (i.e., services 
performed) in the other Contracting State. 
(Emphasis added)

There can be no doubt that, at the time the 
DTA was entered into, both the OECD and the 
US government were under no illusion that 
the reference to where the employment was 
exercised meant the place where the services 
were actually employed and that this was the 
uniform interpretation of the term in 
international tax usage.

Against this background, the words ‘the 
employment is exercised’ must be given a 
sensible and businesslike meaning. Article 15 
deals with the remuneration derived by an 
employee. It is concerned with where the 
employee exercises the employment. The only 
sensible meaning that may be distilled from 
this is that an individual exercises an 
employment by performing services and that 
the ‘exercise’ of the employment is the actual 
performance of services by the employee. The 
inevitable conclusion is that the place where 

the employment is exercised at any point in 
time is the physical location at which the 
employee performs those services.

The expected outcome should be a judgment 
confirming that the DTA precludes South 
Africa from taxing remuneration derived by a 
resident of the USA in respect of services 
performed outside South Africa. Sadly, this 
was not the result.

The Tax Court judgment

The judgment got off to a bad start when Allie 
J set out the issue in dispute in paragraph 13:

The entire dispute hinges on the definition of 
where the employment is exercised and 
consequently where the source of the 
remuneration is located, as set out in the DTA, 
which became a part of our law upon 
notification that it had entered into force. 
(Emphasis added)

In reality, the dispute hinged on where the 
employment was exercised and the extent to 
which this modified the right of SARS to tax 
income that it considered to be from a source 
within the Republic. This is a fundamentally 
different issue.

Article 15.1 of the DTA is not concerned with 
the source of the remuneration under the Act. 
Even if the entire remuneration were to be 
found to be from a source within South 
Africa, applying the domestic principles, the 
DTA places a limitation on the right of South 
Africa to impose income tax on that 
remuneration to the income attributable to 
employment exercised in South Africa.

Paying lip service to the principles of 

interpretation
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Allie J noted that, in terms of the Constitution, 
customary international law is part of the law 
of South Africa, unless inconsistent with the 
Constitution or a particular statute. Although 
South Africa is not a signatory to the Vienna 
Convention on the Law of Treaties (‘VCLT’), 
the VCLT is customary international law and 
therefore required consideration. The 
overriding principle is found in Article 31 of 
the VCLT, which states:

A treaty shall be interpreted in good faith in 
accordance to the ordinary meaning to be given 
to the terms of the treaty in their context and in 
the light of its object and purpose.

The judgment then dealt with additional 
guidance in the VCLT to assist in the 
application of the principle of interpretation. 
Two particular points were mentioned in the 
course of outlining the guidance, at 
paragraphs 24.3 and 24.5 of the judgment:

24.3 The ordinary meaning of words in the 
agreement may be, but is not 
necessarily, the everyday meaning. It is 
the uniform legal usage, e.g. 
international tax language or the specific 
legal usage employed by the states.

24.5 The words must be given the meaning 
they actually held at the time when the 
Convention was concluded and not what 
the parties subsequently believe it to be. 
The Technical Explanation of the 
relevant Convention, to which I was 
referred by appellant’s counsel[,] is 
accordingly no more than a guide and 
cannot expand upon the words used in 
the Convention nor can their words be 
substituted for those in the Convention.

Without referring specifically to the guidance 
found in the Natal Joint Municipal Pension 
Fund Case, Allie J concluded (at paragraphs 
25 to 26):

25. The primary rules of interpretation 
suggested by the VCLT is [sic] not at odds 
with the primary rules of interpretation 
used in our domestic law, namely the plain 
meaning of the text in conjunction with a 
purposive and contextual approach.

26. In view of my finding that there is no 
conflict between the statutory 
interpretation proposed by the VCLT and 
those [sic] applicable in South Africa, I will 
apply the latter.

Having so stated, the judge should have 
reflected on the purpose and the context in 
interpreting the relevant words. However, 
there is no indication in the judgment of the 
process by which these were taken into 
account.

In paragraph 27, the learned judge states:

The place where ‘…the employment is exercised
…’ ordinarily means the place where the 
employment agreement is implemented. The 
words are used for the purpose of describing 
events that occur in fulfilment of reciprocal 
rights and duties governed by an employment 
agreement, as they appear in the context of 
Article 15 of the DTA.

No reference is made to international tax 
language or uniform legal usage, as suggested 
in the VCLT and (by necessary contextual 
implication) in the guidance of the SCA. This 
had been urged in the taxpayer’s reliance on  
the Technical Explanation as an aid to 

interpretation, which was rejected.

It is surprising that Allie J could have 
considered that the narrow description of 
purpose and context in the second sentence of 
paragraph 27 represented a proper 
consideration of purpose and context. The 
SCA has made it clear that the purpose to 
which consideration should be given is the 
purpose of the document in which the words 
appear and that the context includes policies 
and information known to the persons 
responsible for the production of the 
document:

Interpretation is the process of attributing 
meaning to the words used in a document, be it 
legislation, some other statutory instrument, or 
contract, having regard to the context provided 
by reading the particular provision or 
provisions in the light of the document as a 
whole and the circumstances attendant upon 
its coming into existence.
(per Wallis JA 2012 (4) SA 593 (SCA) at 604F)

Allie J justifies her interpretation with an 
assertion (at paragraph 28) that:

If the words were meant to convey the meaning 
that the non-resident country must be the 
country in which the person fulfils his/her 
employment obligations at any given time, then 
the active voice would have been used in the 
construction of the relevant phrase. Instead the 
phrase is constructed in the passive voice with 
the employment as the subject and no actor is 
mentioned.

Wallis JA warned against this slavish analysis 
on a pure grammatical basis in paragraph 25 
of the Natal Joint Municipal Pension Fund 
Case. The learned Justice of Appeal stated:

Sometimes the language of the provision, when 
read in its particular context, seems clear and 
admits of little if any ambiguity. Courts say in 
such cases that they adhere to the ordinary 
grammatical meaning of the words used. 
However, that too is a misnomer. It is a product 
of a time when language was viewed differently 
and regarded as likely to have a fixed and 
definite meaning; a view that the experience of 
lawyers down the years, as well as the study of 
linguistics, has shown to be mistaken. Most 
words can bear several different meanings or 
shades of meaning and to try to ascertain 
their meaning in the abstract, divorced from 
the broad context of their use, is an unhelpful 
exercise.

It is submitted that Allie J went down the 
rabbit hole of searching for the meaning in the 
abstract. The ‘actor’ to which she should have 
had reference is undeniably the person who 
derives the remuneration – that person, after 
all, is the only person to whom Article 15 of 
the DTA applies. It is clear from the context 
that the employment is exercised by the 
person who derives income from employment. 
Reference to the use of the active or passive 
voice is a red herring, if ever there was one.

However, Allie J goes further at paragraph 30, 
claiming that the further use of the term 
‘where the employment is so exercised’ 
reinforces her understanding and concluding 
that:

Paying lip service to the principles of 

interpretation
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No mention is made of where each actor must 
be located when the employment is exercised. 
(Emphasis added)

Had the learned judge identified that Article 
15 relates only to the actor receiving the 
remuneration, as she should have, the error of 
her reference to each actor could have been 
avoided. 

In paragraph 32, the following criticism is 
made of the taxpayer and his employer: 

Appellant and his employer were content to 
declare his income for services he rendered 
inside South Africa to SARS for the purpose of 
paying income tax.

The origin of this criticism is unclear. In 
paragraph 6 of the judgment, Allie J noted 
that the employer had declared the total 
remuneration for the period as taxable. Then, 
in paragraph 32 she appears to indicate that 
the IRP5 form reflected only income from 
services in South Africa as taxable. One 
assumes from this that an amended IRP5 
form was issued at a later stage. Whatever the 
true facts are, this is an unwarranted 
criticism, implying some form of collusive 
non-compliance.  

This statement appeared to ignore that 
income for services rendered inside South 
Africa is the very income that Article 15.1 of 
the DTA permits to be taxed in South Africa 
and that such a contention accurately 
reflected the purpose and context in which 
Article 15.1 should be interpreted.

There followed a tortuous, and, it is 
submitted, totally irrelevant, examination of 
the provisions of the Companies Act in 

relation to external companies, the purpose of 
which is obscure. 

Allie J attempted further to justify her 
conclusion that the employment was 
exercised in South Africa by suggesting that it 
was supported by the answers to a series of 
questions. Her analysis of these can only be 
described as perplexing.      

The question of where the services were 
rendered is answered in paragraph 39:

The answer to the last question is outside 
South Africa to the client of the employer and 
inside South Africa to the employer for the 
relevant 62 days.

While quantum physics may suggest that 
matter may be in two different places at the 
same time, the conclusion of Allie J, in this 
instance, that the services were rendered by 
the employee in two different places at the 
same time, is patently absurd. However, Allie 
J, soldiered on with the justification (at 
paragraphs 41 and 42):

41. The appellant rendered the services 
outside S.A. not as an independent 
contractor, but as representative of the 
employer. He accordingly rendered those 
services to the employer’s clients qua the 
employer. In effect and in substance, 
appellant therefore rendered the services 
to his employer.

42: The nature of those services, according to 
the employer’s letter to the SARS, 
encompassed, inter alia, training directors 
and holding business meetings. Appellant 
failed to lead evidence concerning the 
particulars of the services rendered nor 
was evidence adduced concerning why the 

services ought to be considered as having 
been rendered to the employer’s clients as 
opposed to it (sic) having been rendered to 
the employer in fulfilment of appellant’s 
employment obligations.

It is assumed that the parties were involved in 
a pre-trial conference as required under Rule 
38 of the rules for the conduct of objections 
and appeals prescribed under the Tax 
Administration Act. One of the purposes of 
such a conference is to identify what facts are 
common cause and what facts are in dispute 
(Rule 38(2)(a)). It appeared that the place 
where the taxpayer actually rendered the 
services was common cause from the Court’s 
statement of the fact accepted by SARS in 
paragraph 12.6 of the judgment (‘He 
consequently performed his consequential 
duties to his employer outside South Africa 
for 62 days’). It is surprising then that the 
Court should later assert that common cause 
facts had not been proven. In any event, the 
nature of legal rights and duties that are 
brought into existence in a contractual 
arrangement are a question of law and not of 
evidence.

Not content with this, Allie J then proceeded 
to analyse the law on source of income, and, 
having cited from the seminal decision on the 
concept of source that the source of a receipt 
or accrual is the services performed to earn a 
consideration and that the source is located 
where those services are performed, sought 
confirmation from the provisions of section 
9(2)(h) of the Act. 

Section 9(2)(h)  deems remuneration derived 
by an employee of any employer which is a 
sphere of government, a constitutional 

institution, a public entity or a municipal 
entity to be from a source within the 
Republic. This is a deemed source provision, 
based on the policy consideration that 
remuneration paid out of domestic tax 
revenues should be taxed in South Africa, 
regardless of where the services are actually 
performed. Section 9(2)(h) is a statutory 
exception to the principle that remuneration 
for services performed outside the Republic 
are from a source outside the Republic which 
applies in the limited circumstances that it 
describes.

Allie J, however, seized on the use of the 
words ‘any employer’ as the determinative 
factor that income from services rendered 
outside South Africa is deemed to be from a 
source within South Africa if they are 
performed for an employer that is in South 
Africa, for she states in paragraph 47:

The sub-section emphasises a determinative 
factor as being the performance of work or 
rendering of services by an employee for or on 
behalf of an employer.

The determinative factor in the subsection is 
not that the work is performed on behalf of an 
employer, but that the employer is a sphere of 
government or entity funded by the state. 
Here, Allie J failed to take into consideration 
the context and purpose of section 9(2)(h), on 
which she placed reliance to justify her 
interpretation of Article 15.1 of the DTA.

Paying lip service to the principles of 
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The judgment is finally summarised in 
paragraphs 48 and 49:

48. I am persuaded that there is a sufficiently 
close connection between the raison d’etre
for rendering the service outside S.A. and 
the employment contract to interpret the 
rendering of the services as no more than 
reciprocal performance by the appellant to 
his employer. In reciprocal contracts, 
unless stated to the contrary, there are no 
grounds for elevating one party’s 
performance as being determinative of 
implementation of the contract. The 
interpretation of ‘employment exercised’ 
as only occurring upon the rendering of 
services by the employee ignores the 
reciprocal performance required of the 
employer, which is to provide the 
employee with the necessary resources to 
enable him to render his performance; to 
specify particular services that the 
employee is bound to render and to 
remunerate the employee.

49. The source of the remuneration received 
by the appellant during the 62 days that he 
rendered services for his employer outside 
S.A. is the same source from which 
remuneration was derived in the 
remaining days that he rendered services 
for his employer inside SA. (Emphasis 
added)

In effect, Allie J did exactly what the OECD 
suggested she should not have done – she 
sought to assign a liability to tax merely 
because the results of the employment (i.e. 
the fees charged by the employer to the client) 
were enjoyed by the employer who was in 
South Africa.

The Supreme Court of Appeal has, on more 
than one occasion, considered the purpose of 
a DTA, and made it plain that the provisions 
of a DTA modify the provisions of the Act, as 
reflected in the judgment of Boruchowitz AJA 
in Commissioner for the South African 
Revenue Services v Tradehold Ltd 2013 (4) 
SA 191 (SCA) at paragraph 17:

Double tax agreements effectively allocate 
taxing rights between the contracting states 
where broadly similar taxes are involved in 
both countries. They achieve the objective of s 
108, generally, by stating in which contracting 
state taxes of a particular kind may be levied or 
that such taxes shall be taxable only in a 
particular contracting state or, in some cases, 
by stating that a particular contracting state 
may not impose the tax in specified 
circumstances. A double tax agreement thus 
modifies the domestic law and will apply in 
preference to the domestic law to the extent 
that there is any conflict. (Emphasis added)

Paragraph 49 is the ratio decidendi (i.e. the 
reason for the decision). Allie J found that the 
source of the income was South Africa. The 
Court based its decision on principles of 
source and not on the provisions of Article 15 
of the DTA.

The Court should have been concerned only 
with identifying whether the specified 
circumstances set out in Article 15.1 existed 
and not with what the source of the income 
happened to be. The question was not 
whether the income was from a South African 
source, but whether South Africa was entitled 
to tax it.

The takeaway

Tax law is complex and its application may involve significant amounts of money. 
The complexity is heightened when the provisions of a double tax convention are 
called into play. 
It is often suggested that litigation is a lottery, and this is a valid comment when 
there is a fine balance between the evidence, on the one hand, and the 
interpretation of the law and its application in relation to that evidence, on the 
other.
In this instance, there was no fine balance. The evidence was common cause. The 
issue was not source of income, but solely where an employment was exercised. 
There was only one actor to whom Article 15.1 of the DTA applied, namely, the 
recipient of remuneration. The taxpayer provided evidence of the interpretation 
understood by persons who were engaged in the preparation of the DTA. 
The Court did not deal appropriately (if at all) with purpose and context as an aid to 
the interpretation that had to be made.
It would be surprising if this judgment is not taken on appeal. This would involve 
considerable inconvenience and cost to both the taxpayer and the fiscus.
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Legislation

23 Mar Section 12I Tax Allowance Programme: Neopak (Pty) Ltd Notice 117 published in Government Gazette No. 41488 with an implementation date of 2 November 2017.

23 Mar Section 12I Tax Allowance Programme: Topwell Chemicals SA (Pty) Ltd Notice 116 published in Government Gazette No. 41488 with an implementation date of 2 November 2017.

23 Mar Section 12I Tax Allowance Programme: Kimberly- Clark of South Africa (Pty) 

Ltd 

Notice 115 published in Government Notice No. 41488 with an implementation date of 30 June 2017. 

23 Mar Section 12I Tax Allowance Programme: Rhodes Food Group (Pty) Ltd Notice 114 published in Government Gazette No. 41488 with an implementation date of 21 November 2017.

23 Mar Section 12I Tax Allowance Programme: AVI Products (Pty) Ltd Notice 113 published in Government Gazette No. 41488 with an implementation date of 2 January 2018.

23 Mar Section 12I Tax Allowance Programme: Southey Holdings (Pty) Ltd Notice 112 published in Government Gazette No. 41488 with an implementation date of 2 November 2017.

23 Mar Section 12I Tax Allowance Programme: NCP Alcohol (Pty) Ltd Notice 111 published in Government Gazette No. 41488 with an implementation date of 28 January 2018.

23 Mar Section 12I Tax Allowance Programme: Mpact Operations (Pty) Ltd Notice 110 published in Government Gazette No. 41488 with an implementation date of 21 November 2017.

23 Mar Returns to be submitted by third parties in terms of section 26 Notice 241 published in Government Gazette No. 41512 with an implementation date of 1 March 2018.

16 Mar Section 12I Tax Allowance Programme: Adcock Ingram Healthcare Notice 95 published in Government Gazette No. 41473 with an implementation date of 21 November 2017.

12 Mar Notification of the date on which the Harmonized System Explanatory Notes 

amending Supplement Nos. 1 and 2 become effective in terms of section 

47(8)(b) of the Customs and Excise Act, 1964

Notice R208 published in Government Gazette No. 41489 with an implementation date of 9 March 2018.

6 Mar Draft amendment notices relating to the amendment of draft rules 

under sections 63 and 116 relating to stills and the manufacturing of excise 

goods for own use, and to Schedule No. 8

Comments had to be submitted to SARS by Tuesday, 20 March 2018.

2 Mar Notice to submit EMP501 Notice No. 168 published in Government Gazette No. 41473 prescribing the dates upon which employers must 

furnish returns (EMP501s).

2 Mar Rate per Kilometre Notice Income Tax Notice 170 published in Government Gazette No. 41473 with an effective date of 1 March 2018.

2 Mar Daily allowances in respect of meals and incidental costs Notice Income Tax Notice 169 published in Government Gazette No. 41473 with an effective date of 1 March 2018.

27 Feb Draft amendment notice relating to the amendment of draft rules under 

section 64E – accreditation; and related forms

Comments had to be submitted to SARS by Tuesday, 13 March 2018.

Rulings

23 Mar BPR 300 – Intra-group transaction and conversion of debt to equity This ruling determines the tax consequences of an ‘intra-group transaction’ contemplated in paragraph (b) of 

that definition in section 45(1) and a conversion of debt to equity. 

23 Mar BPR 299 – Dividend distribution This ruling determines the income tax consequences for a company that makes dividend distributions to its 

holding company. 

23 Mar BPR 298 – Waiver of debt This ruling determines the donations tax consequences of the waiver of debt.
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Rulings (cont)

22 Mar BCR 062 – Research and development conducted on behalf of a 

taxpayer

This ruling determines the deductibility under section 11D(4), read with section 11D(2), of levy payments made by 

members of an association that will in turn use the levy to fund research and development (R&D) activities approved by 

the Minister of Science and Technology in terms of section 11D(9).

16 Mar BCR 061 – Foreign return on capital This ruling determines the interpretation of the definition of ‘foreign return of capital’ in section 1(1) in the context of a 

foreign unbundling of a part of the business of a dual-listed company to South African resident shareholders. 

8 Mar 18 BPR 296 – Disposal by a German limited partnership of its assets 

to its sole member

This ruling determines whether the disposal by a German Kommanditgesellschaft limited partnership of its assets to its 

sole member and the immediate disposal of the assets by that member to another German Kommanditgesellschaft

limited partnership of which that person is also a sole member results in a disposal for that member, a resident, for 

capital gains tax purposes. 

8 Mar 18 BPR 297 – Amalgamation transaction involving conversion of 

share block companies

This ruling determines the tax consequences of an amalgamation transaction involving the conversion of share block 

companies to private companies in a group of companies controlled by a REIT. 

5 Mar 18 BGR 47 – Meaning of month in the definition of ‘monthly 

remuneration’ for employers remunerating employees on a 

weekly or fortnightly basis

This BGR determines the meaning of ‘month’ in the definition of ‘monthly remuneration’ under section 1(1) for eligible 

employers that remunerate employees on a weekly or fortnightly basis. 

5 Mar 18 BPR 295 – Distribution in specie of a share This ruling determines the dividends tax and capital gains tax consequences of the proposed distribution in specie of a 

share to the government. 

5 Mar 18 BPR 294 – Amalgamation transaction between non-resident 

companies

This ruling determines whether a proposed merger under foreign law constitutes an amalgamation transaction. 

Case law

27 Feb L Taxpayer v CSARS This is an appeal in terms of s 133 of the Tax Administration Act against a judgment of the Tax Court handed down on 

13 December 2016 in which it upheld the disallowance by SARS of interest deductions claimed by the taxpayer in 

respect of the 2010 to 2012 years of assessment.

28 Mar CSARS v Short & another Transfer duty: Sale agreement, whether the transfer duty payable by the Appellants was in respect of a divisible or 

indivisible sale agreement.

28 Mar Lion Match Company (Pty) Ltd v CSARS Dismissal of an application by taxpayer to set aside a rule 31 statement; not appealable.

Guides and Forms

23 Mar

27 Mar

Frequently asked questions: Increase in the VAT rate The document has been updated with further questions expected by SARS on the VAT increase to 15% announced by 

the Minister of Finance. The previous document was published on 21 February 2018.

16 Mar Guide to the urban development zone (UDZ) allowance (Issue 6) This guide is a general guide on the UDZ allowance provided for in section 13quat of the Income Tax Act.

8 Mar Guide on the Taxation of Professional Sports Clubs and Players This guide explains the South African tax consequences for professional sports clubs and sports players in South Africa.

7 Mar IT10B – Schedule for Controlled Foreign Companies On 26 February 2018, the old IT10B Adobe PDF schedule was replaced with a simplified MS Excel IT10B schedule. The 

new schedule enables taxpayers to declare all CFC information for years of assessment from 2012 onwards in one 

consolidated schedule that does not exceed the file upload limitation on the SARS eFiling platform.

SARS Watch
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Guides and Forms (cont)

6 Mar How to complete and submit your country-by-country information The purpose of this guide is to describe the country-by-country (CbC) information requirements and how to submit the 

CbC report and/or master file and/or local files via eFiling. 

Interpretation Notes

22 Mar Draft IN 93 (Issue 2) – The taxation of foreign dividends Comments must be submitted by 29 June 2018.

14 Mar IN 17 (Issue 4) – Employees' Tax: Independent Contractors This Note explains the statutory tests and common law tests to assist SARS officials and employers to classify a worker 

efficiently and effectively. This Note has been updated to incorporate the latest amendments made under section 5(1)(d) 

of the Tax Administration Laws Amendment Act 16 of 2016, effective from 1 March 2017.

5 Mar IN 48 (Issue 3) – Instalment credit agreement and debtors 

allowance

This Note provides guidance on the application and determination of the debtors allowance granted under section 24(2), 

as it applies to instalment credit agreements. 

28 Feb Draft Interpretation Note on the meaning of ‘bulk’ in Schedule 2 Comments must be submitted to SARS by Friday, 18 May 2018.

Organisation for Economic Cooperation and Development (OECD)

20 Mar OECD releases third round of peer reviews on implementation of 

BEPS minimum standards on improving tax dispute resolution 

mechanisms and calls for taxpayer input for the fifth round

The eight reports highlight how well jurisdictions are implementing the Action 14 minimum standard as agreed to in the 

OECD/G20 BEPS Project. The reports released relate to implementation by the Czech Republic, Denmark, Finland, 

Korea, Norway, Poland, Singapore and Spain.

16 Mar OECD – Tax Challenges Arising from Digitalisation –Interim 

Report 2018 

The Interim Report includes an in-depth analysis of the changes to business models and value creation arising from 

digitalisation, and identifies characteristics that are frequently observed in certain highly digitalised business models. 

Describing the potential implications for the international tax rules, the Interim Report identifies the positions that different 

countries hold, which drive their approach to possible solutions.

9 Mar Model Mandatory Disclosure Rules for CRS Avoidance 

Arrangements and Opaque Offshore Structures

This publication contains the Model Mandatory Disclosure Rules for CRS Avoidance Arrangements and Opaque Offshore 

Structures. The design of these model rules draws extensively on the best practice recommendations in the BEPS Action 

12.

Other Publications

14 Mar Tax Alert – What you need to know when a third party contacts 

you on behalf of SARS to recover debt owed

SARS intends to reduce the R16.6 billion debt owed to it by taxpayers by 28 February 2019 through the use of eight debt 

collection agencies appointed to assist them in recovering the amount owed. This was announced in a media statement 

released on Friday, 9 March 2018. 

7 Mar Tax Alert – Travel Reimbursements With effect from 1 March 2018, Government Gazette No. 41473 Notice 170 has removed all reference to the 12 000km 

threshold. In addition, the prescribed rate per kilometre has been increased to R3,61 per kilometre. 

6 Mar Tax Alert – Budget proposals regarding Tax Administration and 

Dispute Resolution

The 2018 Budget proposals include amendments to the tax administration provisions. It appears that there will be a 

specific focus on developing tax administration in relation to value-added tax. 

5 Mar Tax Alert – C&E Amendments The Minister of Finance introduced a number of changes to customs and excise duties in his budget speech of 21 

February 2018. This alert addresses some of these changes. 

27 Feb Indirect Tax – New VAT Regulations published – 15% VAT and 

the impact on your business

The Minister of Finance announced, in the 2018 annual budget, that the VAT rate would increase by one percentage 

point to 15% with effect from 1 April 2018.

SARS Watch
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