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Publication of PwC’s 2009 Total 
Tax Contribution Survey

The latest PricewaterhouseCoopers Total Tax Contribution 
Survey for large South African companies has been
released. The study reflects data for the financial year to
31 March 2009.

The results of the survey, to which 45

large South African companies

subscribed, underscore the massive

contribution to the fiscal well-being of 

the country that is made by big

business. 

The concept of the “total tax

contribution” takes into account not

only taxes paid by the participating

companies on their own behalf, but

also the significant role they play as

agents for the fiscus in collecting

taxes owed by other parties.

The latest survey reflects the

economic slowdown that commenced 

in late 2008. The data provided by

participating companies shows a

decline in profitability, with profits

being on average some 14% lower

than in 2008, when reported profits

were 36% higher than in 2007.

Nevertheless, the 45 large companies

in the survey paid aggregate

corporate income tax in excess of

R45 billion – more than 27% of the

total receipts from this business

sector.

Taking into account other business

taxes, such as secondary tax on

companies (STC), customs and excise 

duties, unrecovered VAT, fuel levies,

transaction taxes, etc., the total taxes

borne by the companies participating

in the survey exceeded R61 billion.

For every R1,00 of corporate income

tax incurred by these companies, they 

paid an additional 34 cents in other

taxes, of which approximately 

11 cents was in respect of STC.

The contribution to national tax

collections by the companies

surveyed is revealed in the statistic

that approximately 35% of the R72

billion collected and paid to the State

was in respect of employment taxes,

with the three other large sources,

namely, excise duty, fuel levies and

VAT, each accounting for

approximately 20%. 

For every R1,00 of corporate income

tax paid by the companies surveyed,

they collected a further R1,60 in tax.

The survey shows just how heavy the

burden of compliance with the tax

system is. On average, the

participants incurred liability for eight

different taxes and were responsible

for collecting 3,5 taxes. The typical

company had the equivalent of 7,63

full-time employees engaged in tax

compliance duties. The specialist tax

departments in these companies

allocated approximately 85% of their

time to dealing with matters of

compliance. The average cost of
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compliance, as a percentage of corporate income tax 

borne, was R1,42 for every R100 of corporate

income tax. Roughly 70% of the annual tax spend is

outlaid on internal costs, with just over 30% being

related to the services of external consultants. 

Similar surveys conducted in eight other countries

show that the total tax rate in South Africa (that is to

say, total taxes borne and collected as a percentage

of profit before taxes borne) is not out of line with

other countries. The lowest total tax rate was Canada 

(27%) and the highest was Belgium (52%). South

Africa, at 32%, compared closely with the

Netherlands (31%), India, and Australia (35%).

The information collated by the survey adds to a

database that will reveal trends in corporate tax

issues as they affect large companies. In addition, a

comparison with similar surveys carried out in other

countries will develop a data base regarding the

structure of taxes in South Africa, compared with

other jurisdictions. 

Surveys of this nature provide hard data against

which conventional wisdom and popular

misconceptions can be tested regarding the total

contribution to the fiscus made by this sector of the

economy, and will lay to rest misperceptions

regarding its tax morality. 

The surveys focus on the tax system from the

taxpayer’s perspective and do not take account of

the quantity or quality of State services that are

funded by taxation.

On average, the participants incurred
liability for eight different taxes and were
responsible for collecting 3,5 taxes. The
typical company had the equivalent of
7,63 full-time employees engaged in tax
compliance duties. 

Australia’s proposed
new tax on mining
profits

Australia’s government has angered its booming

resources sector by unveiling a new tax on mining

projects from July 2012 under a sweeping

pre-election tax overhaul that will also boost pension

savings for workers. 

The government has announced that it will cut the

company tax rate from 30% to 29% from mid-2013

and to 28% by mid-2014, and that it will refund

state-based royalties currently imposed on mining

projects.

The proposed new tax has made headlines around the 

world, as a precedent that may be followed

elsewhere.

The proposed mining profits tax

The proposed new 40% Resource Super Profits Tax

will hit big miners such as Rio Tinto and Xstrata, and it 

is predicted that the tax will raise about A$12bn in its

first two years.

The investment bank, UBS, predicted that the

announcement would trigger large-scale sales of

Australian mining stocks and that the tax would have

a chilling influence on mining mergers and

acquisitions.

The purpose of the tax is to allow all
Australians to share in the mining boom

The Australian government expects strong opposition

to the tax from the resources industry and

conservative opposition parties, and has said that it is

under no illusions as to how difficult it will be to win

support for the tax. 

However, the government claims that the new tax will

allow all Australians to share in the benefits of the

prolonged Australian mining boom, that has been

fuelled by demand from China and India and which

has helped Australia avoid recession during the global 

financial crisis.

The Australian government has undertaken not to

legislate for the tax changes until after the next

election, which is scheduled for the second half 

of  2010. 
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Partnerships under the Companies Act of 2008

Multiple partners allowed!

It has long been a tenet of company law that large trading partnerships are undesirable, and that the
law should set a maximum on the number of partners that such a partnership can have. 

The basis of this view is that,

if a partnership has a large

number of partners, there

may be uncertainty in regard

to the identity of the

particular partners who are

liable for any given

partnership debt. 

A partnership is not a legal

persona in its own right, but

is an association of persons

in which the partnership

terminates and a new

partnership begins every time 

a partner enters or leaves the

partnership. 

Since (unless it is agreed

otherwise) it is only the

persons who were partners at

the time a debt was incurred

who are jointly and severally

liable for its payment, a

creditor may find it difficult to

ascertain precisely who those

persons were, particularly

where the debt arose a

substantial time in the past.

In Huey Extreme Club v

Mcdonald t/a Sport

Helicopters 2005 (1) SA 485

(C). Hlophe J said that –

The underlying purpose of the

sections [of the Companies Act

that limit the number of partners in

a trading partnership] based on

English precedent, has been

described in the leading case,

Smith v Anderson (1880) 15 ChD

247 (CA) at 273 per James LJ as – 

“. . . to prevent the mischief arising

from large trading undertakings

being carried on by large

fluctuating bodies, so that persons

dealing with them did not know

with whom they were contracting,

and so might be put to great

difficulty and expense, which was a 

public mischief to be repressed’’. 

In South Africa, the rules of

court, as a matter of

procedure, now allow a

partnership to be sued in its

trading name and that it is

unnecessary for a summons

to list every partner. The rules 

of court also allow a plaintiff

to demand that the defendant 

partnership formally disclose

who its partners were at the

time the debt was incurred. 

These measures go some

way toward alleviating the

mischief of large

partnerships.

Nonetheless, section 30 of

the Companies Act 61 of

1973 provides that no

partnership, established for

the purpose of profit-

making, can exceed twenty

persons unless the

partnership business falls

within one of the organised

professions that have been

specifically exempted by the

Minister from this

twenty-member limitation.

The new Companies Act
drops the prohibition on
large partnerships

It is therefore something of a

surprise that the Companies

Act of 2008 has dropped the

twenty-partner ceiling for

trading partnerships. From

the time that the new Act

comes into force, there will

be no limit on the number of

partners in a partnership.

Given that companies are

expensive to set up and

costly to maintain, and given

also that, in the start-up

phase of a business, anyone

who supplies credit to the

company routinely demands

suretyships from the

members or directors, some

entrepreneurs may be

tempted to operate their

business as a partnership, at

least for the first few years of

its existence.

There may, indeed, be

advantages in doing so. For

example, if the business is

successful, the founders can

later form a company and

have the partnership sell the

business to the company for

a handsome, low-taxed

capital profit.

However, there are significant 

disadvantages in trading as a 

partnership, as opposed to a

company.

A notable fiscal disadvantage

results from the fact that,

unlike a company, a

partnership is not a legal

persona, and that assets of the 

partnership are held by the

partners as co-owners in

undivided shares in the

proportions determined by the

partnership agreement. 

Consequently, where a

partner disposes of part or all 

of his share in the

partnership, he thereby

disposes of part or all of his

undivided share in the assets

of the partnership. 

Where a partner has claimed, 

in terms of s24H, his pro rata

portion of a capital allowance 

in respect of a partnership

asset, and he thereafter

disposes of part or all of his

share in the partnership, any

compensation he receives for 

the disposal of his share in

that asset constitutes a

recoupment of the allowance

in terms of s 8(4)(a) (see ITC

1784 (2004) 67 SATC 40).

No such recoupment, in

relation to the assets of the

company, arises on the sale

of shares in the company.
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Trusts and tax planning

An unmitigated disaster

Trusts are a favourite tool of the rich and the mega-rich to shield the family’s wealth from
generational taxes, such as estate duty, to keep the ostensible income of individual beneficiaries low 
whilst giving them access to money and assets held by friendly trustees, and to ensure that black
sheep of the family cannot squander what has been built up over generations.

Wealth normally buys expert tax

planning. But not in the case of the

taxpayer in ITC 1840 (2009) 72 SATC 79 

where the monumental blunders of the

tax advisers cost the trust nearly R80

million in donations tax – which could

have been totally and legitimately

avoided by the addition of a few words

to the trust deed, and by a few

expeditious decisions when flaws in the

tax plan came to light.

A trust can make distributions only 
to its beneficiaries

The core principle highlighted in this

case can be briefly stated. 

If a trust distributes trust income or

capital, gratis, to someone who does not

fall within the class of beneficiaries

defined in the trust deed, then it is a

donation and is subject to donations tax.

This case involved two trusts. The first

(“the X Trust”) was established in 1973

when one S made a donation to the

trustees for the benefit of six named

children. In 1981, the original trust

deed was substituted by a new deed,

in terms of which the assets in the trust 

were divided between six equal

sub-trusts (that is to say, sub-divisions

within that same trust) one for each of

the six children.

In 1994 six new trusts (“the children’s

trusts”) were created for the benefit of

each of the six children.

In 1994, the trustees of the X Trust sold

capital assets of that trust to each of the 

six trusts created in 1994 at market

value, with a portion of the selling price

left outstanding on interest-free loan

account. Consequently, each of the

children’s trusts was indebted to the X

Trust in an amount of some R52 million.

In 1996 the X Trust awarded each of

the children’s trusts an amount of

some R52 million and, by agreement,

these amounts were set off against the

amounts owing on loan account by the

children’s trusts to the X Trust.

The trustees of the X Trust had made

the award of the R52 million to the

children’s trusts in the bona fide but

mistaken belief that they had the

power, under the trust deed of the X

Trust, to make such awards, and the

awards had been accepted by the

children’s trusts.

In 2006 the trustees were advised that

those awards to the children’s trusts

may have been ultra vires, in that the

trust deed of the X Trust did not state

that the children’s trusts were

beneficiaries.

The assessment to donations tax
and the dispute in the tax court

The Commissioner, acting in terms of

section 54 and section 56 of the

Income Tax Act 58 of 1962 assessed

the X Trust to donations tax in the

amount of some R78 million (that is to

say, at the then prevailing rate of 25%

of the value of the donations) plus

interest of some R93 million, based on

the 1996 awards by the X Trust to the

children’s trusts.

The X Trust objected to the

assessment on the grounds that no

property had been disposed of,

alternatively that there had been no

donation, alternatively that, if there had

been a donation, it was exempt from

donations tax.

A crucial issue in the resultant Tax

Court litigation was whether the awards 

made by the X Trust to the children’s
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trusts had been made out of “pure

liberality or disinterested benevolence”

– the touchstone of a donation for

purposes of donations tax.

The court held (at page 89 of the

judgment) that the 1996 awards by the

X Trust to the children’s trusts were

ultra vires because the latter trusts

were not beneficiaries of the X Trust.

Making those awards, without power or 

authority to do so, said the court (at

para [55]) – 

is clear evidence that the 1996 awards were

motivated by pure liberality or disinterested

benevolence because the trustees intended to

benefit the 1994 children’s trusts, which they

wrongly regarded as beneficiaries.

The court went on to say (at para [56])

that –

Even if the 1996 awards were made in the

bona fide but mistaken belief that the 1994

children’s trusts were beneficiaries [of the X

Trust] ... these were donations as

contemplated by the legislature.

As to whether the donations were

exempt from donations tax, the court

held (at para [57]) that –

There can be no question of such a donation

being exempt from payment of donations tax

because the property was not disposed of

under or in pursuance of the trust.

In other words, the awards to the

children’s trusts were outside the

scope of the beneficiary clause of the X 

Trust and, in that sense, were not made 

“under or in pursuance of” that trust.

The court ruled (at para [64]) that –

Whether or not the transaction was void inter

partes is irrelevant. Consequently, if a void

transaction can give rise to liability for income

tax, there is no reason why a transaction can

also not give rise to liability for donations tax.

See MP Finance Group CC (in liquidation) v

Commissioner, South African Revenue

Services 2007 (5) SA 521 (SCA) at 523 B-C.

The court concluded (at paras [68] –

[71]) that the X Trust –

by its conduct either waived or renounced its

right to reinstate the 1994 loan debts and its

inaction amounted to a donation giving rise to

donations tax because, on its own version, the

ultra vires point came to the attention of the

trustees on or after 14 February 2006 and not

later than 21 June 2006, the date of the [X

Trust’s] objection in which it relied on the fact

that the 1996 awards were a nullity.

In my view, once the error was brought to the

attention of the trustees, it was incumbent

upon them to reinstate the loan debts in the

financial statements. Inaction on their part

amounted to a waiver or renunciation of their

right to reinstate the loans.

It should have been clear to the trustees ... that 

... to do nothing ... and proceed to sign the

financial statements of 2006 and 2007 ....

constituted a waiver or renunciation of rights.

I conclude therefore that [the X Trust] is liable

for donations tax in respect of the 1996 awards 

notwithstanding the fact that they may have

been void as between the parties to the (illegal) 

agreement. It does not mean that if the award

is not valid there is no donation. Validity is not

a requirement for donation in terms of the Act.

A succession of pitfalls

The time-line in this matter shows that

the advisers to the trust, and the

trustees themselves, fell into a

succession of pitfalls. 

Firstly, if stated individuals are to be

the beneficiaries of a trust, it is

elementary draftsmanship to include,

as further beneficiaries in the

beneficiary clause, any trust of which

those individuals are beneficiaries. 

Secondly, before making the

distribution of some R52 million to each 

of the children’s trusts, the professional 

advisers should have taken the

elementary precaution of checking to

see whether the recipients fell within

the scope of the beneficiary clause of

the X Trust.

Thirdly, when it came to light that a

distribution had been made to

recipients who were not beneficiaries,

that distribution ought to have been

immediately revoked.

It is interesting that the tax court seems 

to have assumed that such a

retrospective revocation would have

been effective, for it is far from clear

that this would have been so. 

As a matter of principle, once a

transaction has been entered into, its

tax and other consequence are fixed

and cannot be undone, unless the

transaction is voidable on one or other

of the accepted legal grounds for

voidability and is then set aside. 

Once a transaction has been entered into, its tax and other consequence are fixed and cannot be
undone, unless the transaction is voidable on one or other of the accepted legal grounds for
voidability and is then set aside. 
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Transfer of business – caveat vendor

In ITC 1839 72 SATC 61, a company disposed of its entire business as a going concern to another
company forming part of the same group of companies in terms of a group rationalisation. The
agreement of sale recorded that, in part settlement of the purchase price for the assets of the
business, the purchaser would assume the liabilities, and would, in addition become indebted to pay 
to the seller an amount of R800 million.

Included in the liabilities were amounts

reflected as provisions for expenditure

which the seller had not yet incurred

relating to certain bonuses, obligations

under a fully repairing long-term lease

and post-retirement medical expenses,

which were valued at R17 million, and

included in the total value of liabilities

assumed by the purchaser.

In its return of income, the seller

claimed a deduction of R17 million. It

claimed that by including the provisions 

referred to above as liabilities in

determining the purchase

consideration, it had foregone an

amount of R17 million, which it

classified as a loss that it had now

actually incurred in the production of its 

income. In essence, the liabilities which 

had been contingent had crystallised

and become realised in the transaction.

The Commissioner had disallowed this

amount and, following disallowance of

the seller’s objection, the matter came

before the Tax Court on appeal.

At the outset, the Court accepted that,

had the business not been sold and the 

contingent liabilities had subsequently

become actual liabilities of the seller,

the amounts that would have then been 

incurred would have constituted

expenditure in respect of which a

deduction would be allowed.

The company argued that it had parted 

with assets for a consideration that

was R17 million less than it should

have received for such assets, and that 

there had been a loss or “diminution in

its patrimony” to that extent. Therefore 

it urged that the conclusion of the sale

agreement gave rise to incurred

expenditure towards the purchaser in

an amount equal to the contingent

liabilities. It contended that, typically,

where a liability is assumed, the

transferor would have to give value to

the transferee to compensate the latter

for the loss that the transferee would

otherwise suffer. By transferring a

business for a consideration that was

R17 million less than the value of the

assets less the liabilities (other than

contingent liabilities), the seller in this

instance had effectively incurred a cost.

Matter effectively determined

The Court gave judgment on a number

of issues, although it was conceded by

the taxpayer that a negative finding on

any one such issue would defeat its

claim for deduction. The matter was

effectively determined on the first issue.

On the question whether the amount in

question constituted expenditure, the

matter depended on accepting the

construction that, as consideration for

assumption by the purchaser of the

incurred and contingent liabilities, the

seller transferred assets to an

equivalent value. The Court did not

address this construction, but

approached the issue on the basis of

whether the contingent liabilities had

been incurred by the seller, finding that

they had not been so incurred. It is

disappointing that the stated premise

that should have guided this

determination was not canvassed in the 

judgment.

Turning to whether the amount, if it were 

expenditure, was actually incurred, the

Court expressed the view that far from

resulting in a diminution in its patrimony, 

the transaction had resulted in an

increase in the taxpayer’s patrimony.

This is difficult to reconcile if the net

value of the assets and liabilities (other

than contingent liabilities) was actually

R817 million, but the taxpayer acquired

a right to be paid only 800 million. 

When it came to determining whether

the amount could be regarded as

having been incurred in the production

of income, the conclusion was reached

that the amount paid must be

considered against the right to receive

payment for the transfer of the assets

of the business. As the consideration

for the sale of the business was not

income, the expenditure could not be

considered to have been incurred in the 

production of the income. 

The Court’s finding that the amount

could not be proven to have been an

amount not of a capital nature was

based upon the determinant whether

the expenditure was more closely

related to the seller’s income earning

structure or income earning operations. 

Here the conclusion was that the seller

was ceasing to trade by virtue of the

disposal of the business and therefore

the expenditure could not have been

directed to those discontinued

operations. By implication, it must

therefore have been directed towards

the income earning structure.

In deciding that the expenditure could

not have been expended for the
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purposes of trade, the Court held

that it was directed to procuring the

disposal of the business and the

cessation of trade, and would

therefore not have been deductible

on that ground.

Negative findings were also reached

on the question whether the amounts 

had been capitalised or carried to a

reserve, or were incurred to produce

amounts that constitute “income” as

defined, or were expended for

purposes of trade. The Court’s basis

for so finding reiterated the

sentiments expressed earlier that the

amounts were contingent and not

actual liabilities; that the sale

proceeds were not income; and that

trade was to cease on disposal of the 

business.

The insurance analogy

It is useful to make an analogy to

examine the decision critically.

Assume that, instead of making

provision for liabilities that may arise

in the future, a company approached

an insurer and entered into a contract 

in terms of which in exchange for

payment of a premium the insurer

indemnified the company against all

claims that may arise against it as

employer or lessee for the

performance of its obligations under

the relevant contracts. 

It would be necessary to determine

whether the expenditure was actually 

incurred in the production of the

income and not of a capital nature.

As there would be no issue with the

question of being actually incurred,

the other two issues would become

relevant.

In determining the question whether

the expenditure may be regarded as

having been incurred in the

production of the income, it is

submitted that the underlying cause

for the obligations is to be found in

the contracts that gave rise to the

obligations. Employment contracts

are by nature intended to provide

personnel to operate the business

and leases entitle the entity to use

premises from which to conduct the

business. Thus the obligations can

be demonstrated to have been so

closely related to the conduct of the

operations as to be regarded as part

of the cost of the operations.

In determining whether expenditure

may or may not be of a capital

nature, there are a variety of tests.

The most commonly applied is to

determine whether the expenditure is 

more closely related to the income

earning operations or the income

earning structure. In the

circumstances that the obligations

were incurred to enable the company 

to operate its business and not to

bring into existence a new source of

revenue or enhance an existing

source of revenue, it would be

difficult not to concede that the

expenditure should be regarded as

being not of a capital nature.

If, after a period of time, the business 

were to be sold to a purchaser, the

obligations provided for under the

policy of assurance would have been 

financed by expenditure actually

incurred and allowed as a deduction.

It should be arguable that, if no such

policy of insurance had been entered 

into, but the seller agreed to pay the

purchaser a lump sum for assuming

the obligations, the lump sum should

be deductible.

Let the seller beware

It must be acknowledged that this is a

difficult issue and that there are a wide

range of views on the tax treatment of

contingent liabilities on the sale of a

business. The implications of the decision 

in ITC 1839 appear to be the following:

Profits that are distributable are impaired

annually by accounting for the movement

in the present value of these contingent

obligations. These impairments are not

allowed as a deduction for income tax

purposes. The cumulative impairment is

effectively realised when the obligation is

assumed by a purchaser upon sale of the

business. Again the seller is prohibited

from recognising the impairment to its

profits, which is now a realised

impairment, as tax deductible.

The purchaser, on the other hand, argues

for a reduction in the purchase price to

the extent of the estimated present value

of the future obligations, and effectively

receives business assets to compensate

for that future obligation and claims

deduction of the full value of the future

obligation when it ripens into an actual

liability. It should be noted, however, that

the entitlement of the purchaser to a

deduction for such liabilities is by no

means certain. In particular, such

expenditure may be of a capital nature,

effectively forming part of the

consideration for the acquisition of the

business.

It is not certain that another court would

have found the amount to be deductible,

but this matter highlights the difficulties

that arise on disposal of a business.

Purchaser and sellers should therefore

carefully consider the tax treatment of

contingent liabilities that are associated

with the business when negotiating a

sale.


