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Background

A South African resident with an interest in a 

CFC may be taxed on the net income of that 

CFC, subject to certain exclusions and 

exemptions. A CFC is defined as a foreign 

company in which more than 50% of the 

participation rights or voting rights are 

(directly or indirectly) held by SA residents. An 

amount equal to the net income of the CFC will 

be included in the SA resident’s income in the 

proportion of such resident’s participation 

rights to the total participation rights in the CFC. 

There are several exemptions in s9D, and one 

of the most commonly applicable exemptions is 

the so-called 'foreign business establishment 

exemption' in terms of section 9D(9)(b) of the 

Income Tax Act.

FBE exemption explained

The net income of a CFC that is attributable to 

an FBE of that CFC is exempt, provided that the 

exemption is not denied under specific anti-

diversionary rules and passive income rules 

found in section 9D(9A).  Thus, when 

determining whether the FBE exemption 

applies, three critical questions to ask are:  

(i) does the CFC have an FBE; 

(ii) what income is attributable to the FBE; and 

(iii)do any anti-diversionary or passive income 

exceptions apply?

The critical issue is therefore whether the CFC 

derives income through a FBE.

Substantial economic presence

The general requirement of the FBE definition 

is directed to ensuring that the CFC should 

have a substantial presence in a country in 

which it operates. In this regard, the CFC must 

have a 'fixed place of business' that comprises 

the necessary physical infrastructure — in the 

form of 'suitable' premises, staff, equipment 

and facilities — to perform the primary 

operations of that business.  (There are specific 

inclusions in the FBE definition for mining, 

construction, farming, shipping and other 

specialised businesses, but these are not 

relevant to the present discussion.)

Shared resources

It may happen that a CFC does not itself meet 

the substance requirements, for example by not 

renting premises in its own name, or not itself 

having full-time employees. However, it is able 

to carry on its business because it can occupy 

premises of another CFC and utilise the 

facilities and employees of that other company. 

In these circumstances, a proviso to the FBE 

definition allows the first-mentioned CFC to 

qualify for the FBE exemption.

This 'shared substance' proviso has three 

conditions:                               

• The two CFCs must both form part of the 

same 'group of companies'.  This 'group'

concept is defined in section 1 of the Income 

Tax Act — the main requirement being that 

there is a 70% direct or indirect interest in 

the equity share capital by a common 

shareholder or that one of the companies 

holds 70% of the equity share capital of the 

other.

• The infrastructure and employees of a CFC 

that are being used to provide substance for a 

second CFC must be situated in the same 

country as the FBE of the second CFC.  

• The CFC whose infrastructure and employees 

are being shared must be 'subject to tax … by 

virtue of residence, place of effective 

management or other criteria of a similar 

nature' in the same country where the other 

CFC’s FBE is located.

SARS recently called into 

question the right of resident 

companies to claim exemption 

from imputation of the income 

derived by a controlled foreign 

company ('CFC') in relation to a 

resident through a foreign 

business establishment ('FBE'). 

Resident companies that have 

an interest in one or more CFCs 

should therefore ensure that 

they are familiar with the way 

in which a CFC may establish 

the existence of an FBE, 

particularly where the FBE 

status is reliant on 'shared 

substance'.
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It is this third requirement that is the cause of 

confusion in many instances. The particular 

issue is whether the CFC in question is 'subject 

to tax' in the same country in which the other 

CFC’s FBE is located.

Subject to tax

The words used in the proviso are (arguably) 

unfortunate. The term 'subject to tax' is 

common in international tax and appears 

frequently in double tax conventions. 

Consistent language is applied in double tax 

conventions and a distinction may be drawn 

between the terms 'liable to tax' and 'subject to 

tax'. Both of these terms may be found in the 

same double tax agreement ('DTA'), and courts 

have been quick to identify that they are 

conceptually different and should be 

interpreted and applied differently.

In the context of a DTA, a person will be 

regarded as a resident of a contracting state if 

that person 'is liable to tax therein by reason of 

his domicile, residence, place of management 

or any other criterion of a similar nature'. On 

the other hand, a resident of one of the states 

may be exempt from tax in the other state in 

respect of a certain income item (e.g. a royalty 

payment) if that person is 'subject to tax' in the 

other state in respect of that income item.

Precedent on the term 'subject to tax' is 

concerned with identifying whether a person 

must pay tax in his state of residence on a 

specific item of income derived within the other 

state. The United Kingdom decision of Paul 

Weiser v HMRC (TC02178) was concerned with 

a claim by an Israeli resident that he was 

entitled to relief from tax in the UK on a 

pension from a UK pension fund under a DTA 

between the two states. The DTA provided that 

the income would not be taxable in the UK if 

the recipient was subject to tax on that income 

in Israel. It was found that the pension was 

exempt from tax in respect of that income 

under Israeli law and therefore that Mr Weiser 

was not subject to tax in Israel on the pension 

amount and that the UK could tax the amount. 

Berner J pointed out that there is a distinction 

between being subject to tax and being liable to 

tax in the context of a DTA, and examined 

decisions and commentary on the meaning of 

the terms. Ultimately, Berner J accepted the 

principles put forward by counsel for HMRC, 

namely:

…'liable to tax' is understood to require only an 

abstract liability to taxation on income in the 

sense that a contracting state may exercise its 

right to tax the income in question (whether or not 

the exercise of that right actually results in an 

amount of tax becoming payable). 'Subject to tax', 

on the other hand, requires income actually to be 

within the charge to tax in the sense that a 

contracting state must include the income in 

question in the computation of the individual’s 

taxable income with the result that tax will 

ordinarily be payable subject to deductions for 

allowances or reliefs …

The term 'liable to tax', as used in a DTA, is 

contextualised by the words that follow it, 

namely 'by reason of his domicile, residence, 

place of management or any other criterion of a 

similar nature'. The Commentary on Article 4 of 

the OECD Model Tax Convention on Income 

and on Capital clarifies the concept thus:

As criteria for the taxation as a resident the 

definition mentions: domicile, residence, place of 

management or any other criterion of a similar 

nature. As far as individuals are concerned, the 

definition aims at covering the various forms of 

personal attachment to a State which, in the 

domestic taxation laws, form the basis of a 

comprehensive taxation (full liability to tax).

Liability to tax has therefore been understood 

to refer to a requirement to submit to the tax 

laws of a particular country by reason that the 

person in question fulfills the requirements by 

which a person may be regarded as being tax 

resident. This may be compared with a person 

who may be required to pay tax in a particular 

state on income derived from that state because 

the income is derived from a source within that 

state, and not because that person is tax 

resident in that state.

Liability to tax has therefore been understood as referring to a requirement to submit to the tax laws of a particular country 

by reason that the person in question fulfills the requirements by which a person may be regarded as being tax resident.
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The proviso uses the same criteria as 

the Model Tax Convention

The same context for liability to tax under a 

DTA is found in the wording of the shared 

substance requirements in the FBE definition. 

For the shared substance provision to be 

recognised, the CFC providing the substance 

must be subject to tax in the country in which 

the FBE of the other CFC is situated 'by virtue 

of residence, place of effective management or 

other criteria of a similar nature'. The context 

is clearly identifiable, and it may be safely 

interpreted that the term 'subject to tax' in that 

particular context is the same as the concept of 

'liable to tax' in the language of a DTA.

For the shared substance provisions to be 

applied, it is not enough that the CFC providing 

the substance may be required to pay tax in the 

country where the other CFC has a FBE. The 

basis for that liability to taxation must be 

something akin to residence (e.g. incorporation 

or having a place of effective management in 

that country).  Put differently, if the CFC 

providing substance is taxable in that state 

simply on the basis of 'source' or 'permanent 

establishment' (or something similar), this 

requirement would not be fulfilled. On this 

point, the OECD’s Commentary clarifies that 

the use of criteria relevant to tax residence is 

intentional, as it excludes circumstances in 

which a person '… is subject only to a taxation 

limited to the income from sources in that 

State or to capital situated in that State'.

As to the interpretation of the phrase 'other 

criteria of a similar nature', the reference to 

'similar nature' must be seen as a direct link to 

the concepts of residence and place of effective 

management.  Furthermore, the ejusdem

generis legal principle means that the more 

general term ('other criteria') following a list of 

more specific terms (e.g. 'residence') must be 

interpreted narrowly as being descriptive of 

criteria similar to the preceding specific terms.

How should this apply in practice?

The practical application of the 'subject to tax'

requirement for shared substance may best be 

illustrated by way of two examples. The first of 

these relates to the application of the criteria:

CFC 1 is resident in Country X and has a branch 

in Country Y.  The Y branch constitutes a 

permanent establishment ('PE') in Country Y, and 

CFC 1 is subject to tax in Country Y only in respect 

of the income sourced in Country Y and 

attributable to the PE in that country.  CFC 2, a 

resident of country Y, does not have its own FBE 

premises or staff.  The Y branch facilities and 

employees of CFC 1 are shared by CFC 2 in 

Country Y. 

CFC 2 would NOT be able to rely on the substance 

of CFC 1’s Y branch, as the liability of CFC 1 for 

tax in Country Y only arises because CFC 1 

derives income from a source within Country Y 

and not by reason of 'residence, place of effective 

management or other criteria of a similar 

nature'. 

Furthermore, the CFC providing substance 

must be subject to tax in the same country as 

that in which the fixed place of business of the 

other CFC is located. This might not be the 

country in which the other CFC is tax-resident:

CFC 1 is resident in Country X and has a branch 

in Country Y, which is a fixed place of business 

suitably staffed and equipped to carry on the 

principal business of the branch.  CFC 2 is also 

resident in Country X and also has a branch in 

Country Y but does not employ its own resources 

to operate the branch.  

If CFC 2 utilises CFC 1’s infrastructure in Country 

Y, that infrastructure may NOT be taken into 

account to determine whether CFC 2 has an FBE 

in Country Y, because CFC 1 is not subject to tax 

in Country Y by virtue of CFC 1’s residence in 

Country Y but by reason that it derives income 

from a source within Country Y.  The fact that 

both CFC 1 and CFC 2 are subject to tax in 

Country X is of no assistance. 

A CFC can fulfil the substance requirements of the FBE definition by relying on its utilisation of the substance of another entity. However, that other entity must itself be a 
CFC and part of the same group of companies (as the CFC).
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The takeaway

A CFC can fulfil the substance requirements 

of the FBE definition by relying on its 

utilisation of the substance of another entity. 

However, that other entity must itself be a 

CFC and part of the same group of companies 

(as the CFC).

It is not necessary that the other company 

should have incurred an obligation to pay tax 

in that other country in the year of 

assessment in question. However, the other 

entity must be tax resident in the country 

where the CFC’s business is located, and as a 

result the other state may exercise its right to 

impose tax on any income derived by that 

other entity.  

Furthermore, the shared resources must also 

be located in the country in which the CFC’s 

business is located. 

Taxpayers who assert that the FBE exemption 

applies in respect of a CFC, placing reliance 

on shared substance, should satisfy 

themselves that the CFC providing substance 

may be taxed in the jurisdiction in which the 

FBE is situated by virtue of residence, place of 

effective management or other criteria of a 

similar nature and not by reference to source 

or attribution to a permanent establishment.
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A recent dispute that was heard in 

the High Court in the Eastern Cape 

has shed light on the powers 

conferred on SARS under the Tax 

Administration Act to require 

persons to submit relevant 

material. 

Requests by SARS for relevant material

Section 46(1) of the Tax Administration Act, 

No. 28 of 2011, as amended (‘the TAA’) 

contains provisions giving SARS the power to 

require persons to submit relevant material 

that SARS requires.

The term ‘relevant material’ is defined in 

section 1 of the TAA and means:

… any information, document or thing that in the 

opinion of SARS is foreseeably relevant for the 

administration of a tax Act …

For clarity, the term ‘information’ is also 

defined, in the following terms:

‘information’ includes information generated, 

recorded, sent, received, stored or displayed by 

any means.

The facts

In the matter of Commissioner for the South 

African Revenue Services v Brown [2016] 

ZAECPEHC 17 (5 May 2016), it was common 

cause that the respondent (Mr Brown) had not 

registered for income tax and had not 

submitted returns of income for the 2011 to 

2015 years of assessment. SARS had issued a 

request to the respondent to submit relevant 

information by way of completion of a ‘lifestyle 

questionnaire’ and gave notice that it intended 

to launch an investigation into his affairs.

Acting through his attorneys, the respondent 

had sought to dodge the bullet by calling into 

question SARS’ right to require the information 

that had been requested or to commence an 

investigation. To this end, a list of requests was 

submitted to SARS under the Promotion of 

Access to Information Act (‘PAIA’) calling for 

information largely relating to internal 

processes within SARS by which the 

respondent had been identified as a person to 

whom such a request might be submitted. 

Only one of the requests made by the 

respondent was granted by SARS, but it refused 

to concede to the majority of the requests on 

the basis that to do so would ‘jeopardise the 

effectiveness of SARS auditing procedures and 

methods used to identify taxpayers’.  An 

internal appeal against this decision was 

instituted and dismissed.

The respondent did not respond to the request 

for information and asserted that a 

constitutional and statutory right to comply 

with the request could only be enforced by 

SARS once the information requested under 

PAIA had been supplied.

SARS therefore brought an application before 

the High Court for an order compelling the 

respondent to comply with its request for 

relevant information.

SARS’ argument

SARS contended that the terms of section 46(1) 

of the TAA are mandatory. If a request for 

relevant material is received, a person ‘must 

submit the relevant material to SARS at the 

place and within the time specified by SARS in 

the request’, as required under section 46(4) of 

the TAA.

The material requested constituted relevant 

material and it was required for purposes of the 

administration of a tax Act (the Income Tax 

Act, in this case), in that it related to the 

compliance of the respondent with that 

legislation.

As regards the refusal by SARS to respond to 

the respondent’s request for information, the 

information requested was within ‘SARS 

confidential information’ as specified in section 

68 of the TAA, and the circumstances specified 

in section 68(3), which permit the disclosure of 

such information, did not apply in this 

instance. Further, without admitting that the 

issue of the questionnaire was administrative 

action, SARS submitted that its decision to do 

so was rational and justifiable in light of 

failures on the part of the respondent to comply 

with the requirements of the Income Tax Act.

The respondent’s case

The respondent argued that he was entitled to 

expect administrative conduct on the part of 

SARS that was fair and reasonable as 

prescribed in the Promotion of Administrative 

Justice Act (‘PAJA’). Furthermore, he sought 

protection under the Constitution from 

harassment or invasive conduct on the part of 

SARS. 
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He classified the lifestyle questionnaire as a 

‘fishing expedition’, alleging that SARS had failed 

to justify its deviation from the constitutional 

provisions upon which he relied. He contended 

that he was entitled to understand the nature of 

the information that SARS had relied upon in 

coming to its decision to issue the questionnaire, 

and was justified in refusing to comply until the 

information was supplied or the dispute over his 

right to receive such information was finally 

determined.

In relation to the TAA, he asserted that the 

general nature of the questionnaire rendered it 

arbitrary and capricious, with the result that the 

information sought did not constitute ‘relevant 

material’ as envisaged under section 46 of the 

TAA.

Finally, he asserted that the questionnaire related 

not to his business but to his personal 

information and that it infringed his 

constitutional right to privacy.

The decision

In delivering judgment, Smith J examined the 

requirement that a taxpayer must submit the 

relevant material to SARS at the place, in the 

format and within the time specified by SARS, as 

provided in section 46(4). Having regard to the 

language used and to the context in which the 

provision appears and its purpose, the Court 

found that the provisions are peremptory.

Moving then to the issue that SARS was engaged 

in a 'fishing expedition', Smith J examined the 

powers that SARS has to require the submission 

of ‘relevant material’ under section 46, and set 

out the findings in paragraphs [40] to [42]:

[40] It is in my view similarly manifest that the 

information sought in the questionnaire constitutes 

'relevant material' since it pertains to the 

respondent’s assets, liabilities and expenses. 

Furthermore, the questionnaire could hardly have 

been more specific regarding the information which 

the respondent is required to provide, and I am 

accordingly satisfied that adequate specificity has 

been provided as required by the Act. 

[41] There can also be little doubt that the issuing of 

the questionnaire was done in the course of the 

‘administration of a tax Act’ since the information 

sought therein manifestly relate[s] to ‘the liability of 

a person or persons for tax in respect of a previous, 

current or future tax year’ (section 3(a)(i)). 

[42] I am accordingly of the view that the applicant 

has established all the requisite jurisdictional facts 

mentioned in section 46. The respondent’s 

contention that the issuing of the questionnaire was 

a ‘fishing expedition’ is thus untenable. The 

questionnaire was issued against the background of 

information to the effect that there may have been 

non-disclosure of relevant information by the 

respondent, coupled with the fact that he did not 

register as a taxpayer or submit tax returns. In my 

view these factors constituted a sound basis for the 

issuing of the questionnaire and cannot by any 

stretch of the imagination be regarded as ‘a fishing 

expedition’. 

The respondent’s counsel challenged the 

procedure adopted by SARS in seeking an order 

to enforce compliance, asserting that it was not a 

competent procedure under the TAA. This was 

rejected, with the Court concluding (at paragraph 

[45]):

The right to institute civil action to enforce 

compliance with a request for relevant material, on 

the other hand, is ancillary to the powers bestowed 

on SARS in relation to the administration of a tax 

Act, including the power to request relevant 

material in terms of section 46 of the [TAA]. That 

remedy is accordingly available to SARS in terms of 

the common law and does not require specific 

statutory sanction. There is nothing in the [TAA] 

that suggests the contrary; neither has [counsel for 

the respondent] been able to refer me to any 

authority in support of his contention.
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This left the question of whether the respondent 

was entitled to seek protection under PAJA. The 

respondent contended that the issuing of the 

questionnaire under section 46 constituted 

‘administrative action’, and it followed that if he 

was aggrieved thereby he could seek relief on the 

ground that it was unreasonable administrative 

action.

Smith J first set out the definition of 

‘administrative action’ at paragraph [47]:

[47] Administrative action is defined by the PAJA 

as: ‘any decision or failure to take a decision by an 

organ of state (i) exercising a power in terms of the 

Constitution or a Provincial Constitution; or (ii) 

exercising a public power or performing a public 

function in terms of any legislation which adversely 

affects the rights of any person and which has a 

direct, external legal effect.’

The judgment then cited the test whether an 

action constitutes administrative action, as laid 

down in the matter of Transnet Ltd v Goodman 

Brothers (Pty) Ltd 2001 (1) SA 853 (SCA). 

(a) Administrative Law is an incident of the 

separation of powers under which courts regulate 

and control the exercise of public power by other 

branches of government;

(b) the question relevant to section 33 of the 

Constitution is not whether the action is performed 

by a member of the executive arm of government, 

but whether the task itself is administrative or not, 

and the answer to this is to be found by an analysis 

of the nature of the power being exercised; and

(c) what fall to be considered in this regard are, 

inter alia, the source of the power exercised, the 

nature of such power, the subject matter, whether it 

involves the exercise of a public duty, and how 

closely it is related, on the one hand, to policy 

matters which are not administrative, and on the 

[other] hand, to the implementation of legislation …

Smith J supported the contention of counsel for 

SARS that:

… [The] request for information in terms of section 

46 is a preliminary investigation by SARS which 

may or may not lead to a more formal audit or 

inquiry under the [TAA]. It is only when SARS has 

been placed in possession of the requested 

information that it will be able to determine 

whether or not there are indeed grounds for a 

further inquiry or an audit. It is at that stage that 

the principles of administrative justice must be 

observed.

There is clear authority that a request for 

information does not constitute administrative 

action, said Smith J, at paragraph [51]:

In Competition Commission v Yara (SA) (Pty) Ltd 

and Others 2013 (6) SA 404 (SCA) the Supreme 

Court of Appeal (per Brand JA) held that the 

initiation of a complaint by the Competition 

Commission or a private person in terms of the 

Competition Act, 89 of 1998 is a preliminary step 

that does not affect a person’s rights …

The respondent’s last desperate defense that the 

questionnaire infringed his right to privacy under 

the Constitution also got short shrift (at 

paragraphs [54] and [55]):

[54] Insofar as the respondent’s right to privacy, 

guaranteed in terms of section 14 of the 

Constitution, may have been infringed by the 

issuing of the questionnaire, I am satisfied that the 

provisions of section 46 of the [TAA] constitute a 

justifiable limitation to that right as envisaged in 

section 36 of the Constitution. In the event, there has 

not been any challenge to the constitutionality of 

that section. 

[55] [Counsel for the respondent] also argued that 

the information sought by SARS does not relate to 

his business affairs, but is personal information 

which is protected in terms of his constitutional 

right to privacy. This argument is also untenable. 

All that SARS is required to show is that the 

information sought is 'relevant material' necessary 

for the administration of a tax Act. For the reasons 

mentioned above, the information sought by virtue 

of the questionnaire is manifestly relevant for that 

purpose. 

The upshot was that an order was issued 

requiring the respondent to submit his response 

to the lifestyle questionnaire within two weeks of 

the date of the order. 

The court order further stipulated that if the 

respondent fails to submit the questionnaire 

within the two weeks or at all, the applicant may 

apply on the same papers for an order in the 

following terms:

[59] … 

2.1 that the respondent be held in contempt of court; 

2.2 committing the respondent to imprisonment 

until such time as he complies with the court order.

In addition, the respondent was ordered to pay 

the applicant’s tax costs of suit on the party-and-

party scale, including the costs of two members 

of council. 

The respondent’s last desperate defense that the questionnaire infringed his 
right to privacy under the Constitution also got short shrift …
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The takeaway

In the circumstances giving rise to the decision, namely that 

the respondent had never registered as a taxpayer and had 

never filed a return of income, there is little doubt that SARS 

was justified in seeking information to enable it to assess a 

liability to tax. 

However, there may be concern in some quarters over the 

court’s finding that a request for information is not 

administrative action as contemplated in PAJA. 

Section 46 of the TAA is a wide-ranging and powerful tool in 

the SARS enforcement arsenal, and it is difficult to identify 

the extent to which SARS may justifiably demand 

information. Taxpayers have valid questions about its 

enforceability. 

However, the ruling that such a request for information is 

not subject to review under PAJA does not mean that 

taxpayers are without remedies. As addressed in the 

judgment, the information requested must constitute 

relevant material as defined in the TAA. It must therefore be 

foreseeably relevant for purposes of SARS administering a 

tax Act. SARS therefore does not have carte blanche to 

request any information from a taxpayer. 

Similarly, the request for information must comply with the 

principle of legality. It must be based on a rational decision 

and SARS may not simply use this power as part of a 'fishing 

expedition'. 

Furthermore, the mere fact that such a request for 

information does not constitute administrative action as 

defined in PAJA does not necessarily mean that it is not 

administrative action as contemplated in section 33 of the 

Constitution. Administrative action is not defined in the 

Constitution and, arguably, would have a wider meaning 

than the one defined in PAJA, with the implication that an 

aggrieved taxpayer may still have a remedy against a request 

for information under section 33 of the Constitution in 

appropriate circumstances. 

The harshness of the court order in this instance serves as a 

warning to taxpayers not to abuse their rights in challenging 

SARS on fragile procedural grounds.

It is evident that the decision in this matter will not be the 

last word on the issue, and that further disputes are likely to 

arise in relation to the powers conferred on SARS under 

section 46 of the TAA.
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Legislation

23 May Revenue Laws Amendment Act No. 2 of 2016 Published in Government Gazette 40006 and promulgated on 20 May 2016

20 May Notice R558 – Amendment of item no. 412.10/00.00/01.00 of Schedule No. 1 to the Value-

Added Tax Act, 1991 (Act No. 89 of 1991) in terms of Section 74(3)(a) as a consequence 

of the amendment of rebate item 412.10/00.00/01.00 in Part 1 of Schedule No. 4 to the 

Customs and Excise Act, 1964 (Act 91 of 1964)

Published in Government Gazette No. 40004 with implementation date of 20 May 16

20 May Notice R557 – Amendment of Part 1 of Schedule No. 4, by the substitution of item 

412.10/00.00/01.00 to review the value and number of unsolicited postal gifts

Published in Government Gazette No. 40004 with implementation date of 20 May 16

6 May Notice R509 – Rule Amendment – Amendment under Rule 46A and 49A to give effect to 

the Republic of Croatia’s accession to the European Union Protocol of Trade

Published in Government Gazette No. 39976 with implementation date of 13 July 16

5 May Notice R508 – Rule Amendment – General Notes to Schedule No. 1 – To give effect to the 

Republic of Croatia’s accession to the European Union Protocol of Trade

Published in Government Gazette No. 39976 with an effective date of 1 July 16

4 May Draft amendment for the insertion of Note 6, refund items 620.22/104.15, 620.23/104.16 

and 620.24/104.17 in Section C to Part 1 of Schedule No. 6

Comments had to be submitted by no later than 18 May 16

3 May Changes in Harmonized System (HS) Nomenclature HS 2017 reflects the amendments to the Nomenclature appended to the International Convention 

on the Harmonised Commodity Description and Coding System (HS Convention), which were 

accepted as a result of the recommendations of 27 June 2014 by the Customs Co-operation 

Council (now the World Customs Organisation). Complementary amendments to the HS 

Nomenclature 2017 Edition have been accepted as a result of the Council’s recommendation of 

11 June 2015. The draft publications are available for comments, which must be submitted by no 

later than 30 June 16.

SARS Watch 1 May to 20 May 2016
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Interpretation

12 May Draft Interpretation Note on the taxation of REITs and controlled

companies

This draft Interpretation Note provides guidance on the interpretation and application of section 25BB, which deals with 

the taxation of REITs and controlled companies. It also considers other selected provisions of the Act that are particularly 

relevant to REITs, controlled companies and the holders of shares or linked units in these companies.

Comments should be submitted to SARS by no later than 26 July 16.

Binding rulings

23 May BPR 234 – Asset-for-share and unbundling transactions not 

regulated by sections 42 and 46

This ruling determines the income tax and securities transfer tax (STT) consequences of an asset-for-share exchange 

and an unbundling of shares that will not qualify for relief under sections 42 and 46, respectively.

19 May BPR 233 – Transfer of a part of a business to a fellow subsidiary This ruling determines the tax consequences for the seller and the buyer upon the transfer of a part of the seller’s 

business, specifically:

 whether the settlement of the seller’s actual obligations by the buyer will result in a recoupment for the seller;

 whether an amount accrues to or is received by the buyer as gross income if the seller transfers a cash amount to the 

buyer in order to take over certain of the seller’s contingent liabilities; and

 whether, in that event, the buyer will be entitled to an allowance in respect of future expenditure on the relevant 

contracts.

19 May BPR 232 – Equity shares to be issued by resultant company as part 

of an amalgamation transaction

This ruling determines whether the shares of each class issued by a resultant company following an amalgamation 

transaction will be equity shares as defined in section 1(1) of the Act.

10 May BPR 231 – Corporate restructuring by way of an asset-for-share 

and amalgamation transaction

This ruling determines the income tax and securities transfer tax consequences resulting from a corporate restructuring 

by way of an asset-for-share and three amalgamation transactions.

5 May BPR 230 – Disposal of an asset in terms of an asset-for-share 

transaction within 18 months of its acquisition in terms of an intra-

group transaction

This ruling determines the income tax consequences under section 45(5) in respect of the disposal of an asset in terms of 

an asset-for-share transaction, within 18 months of the acquisition of the asset in terms of an intra-group transaction.
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Case law

5 May CSARS v Brown (561/2016) [2016] ZAECPEHC The Court found that a request for information in terms of section 46 of the Tax Administration Act does not constitute 

administrative action as defined in PAJA. 

SARS publications

3 May Table 1 – Interest rates on outstanding taxes and interest rates 

payable on certain refunds of tax

Table 1 'Interest rates on outstanding taxes and interest rates payable on certain refunds of tax' has been updated.

3 May Table 2 – Interest rates payable on credit amounts Table 2 'Interest rates payable on credit amounts' has been updated.
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