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The Constitutional Court confirms that search and seizure
provisions of the Customs and Excise Act are unconstitutional

On 8 April 2013 in Gaertner v Minister of Finance (2013) 75 SATC 184, the Western Cape High
Court held that sections 4(4)(a)(i)-(ii), 4(4)(b), 4(5) and 4(6) of the Customs and Excise Act 91 of
1964 are inconsistent with the Constitution, and declared them invalid. 

The declaration of constitutional

invalidity has now been confirmed

by the Constitutional Court in a

unanimous judgment handed down

on 14 November 2013.

However, the Constitutional Court

suspended the declaration of

invalidity for six months to enable

Parliament to remedy the

unconstitutionality.

The decision of the Constitutional

Court is significant, not only in

relation to the specific issue of the

constitutionality of search and

seizure in the context of the Customs 

and Excise Act, but for the court’s

general observations on the nature

of and limitations to the right of

privacy, in the business and in the

domestic sphere. These dicta will

carry great weight if the

constitutionality of the search and

seizure provisions of the Tax

Administration Act 28 of 2011 comes 

under scrutiny.

The facts of the case

In this particular case, the first and

second applicants (Gaertner and

Klemp) were directors of the third

applicant, Orion Cold Storage

(‘OCS’), which was an importer and

distributor of bulk frozen foodstuffs

and held licences for storage

warehouses. 

Officials of the South African

Revenue Service had conducted a

search at OCS’s premises and at

Gaertner’s home in terms of section 4 

of the Act, which does not require

SARS officials to obtain a prior

warrant. 

The judgment recounts disturbing

conduct on the part of those officials

– they gained access to the premises

on the false pretence that they were

merely conducting a bond

inspection, and they “warned if not

threatened” Gaertner that

obstructing a search was a criminal

offence and that they would, if

necessary, call the police for

assistance.

The SARS officials did not have a

search warrant, and they told

Gaertner that a warrant was not

needed for a search in terms of

section 4 of the Customs and Excise

Act. 

After searching the company’s

business premises they proceeded to

Gaertner’s home to continue the

warrantless search there. The SARS

officials refused to give Gaertner

reasons for the search and would not 

tell him what they were looking for.

In the process of the search they

went through personal belongings

In the hearing in the

Constitutional Court, all the

parties were agreed that section

4 of the Customs and Excise Act is 

inconsistent with the

Constitution and should be

declared invalid, as it infringes

the right to privacy. 
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and gained access to the home

computers, including those of

Gaertner’s children.

The issues before the court

In the hearing in the Constitutional

Court, all the parties were agreed

that section 4 of the Customs and

Excise Act is inconsistent with the

Constitution and should be declared

invalid, as it infringes the right to

privacy. 

However, the parties disagreed on

the extent of the invalidity and on

how the reading-in by the court

should be formulated.

The judgment records that –

‘After some initial half-hearted tenders,

SARS finally tendered the return of all

seized goods and the applicants’ costs on

an attorney and client scale.’

The constitutional right to
privacy

Citing prior judicial decisions, the

court affirmed (at para [35] of the

judgment) that –

‘The right to privacy extends beyond the

inner sanctum of the home. Even though

businesses do have a right to

privacy, they have a lower expectation of 

privacy as to the disclosure of relevant

information to the authorities as well as

the public [and] regulated businesses

possess a more attenuated right to

privacy, more so if the business is public,

closely regulated and potentially

hazardous to the public.’

The court pointed out that sections

4(4)(a)(i)-(ii), 4(4)(b), 4(5) and

4(6) of the Customs and Excise Act

authorise warrantless searches at

any time and at any premises

whatever, that this clearly extends to

private homes, and that the only

qualification on the exercise of the

searching power is that an officer

may enter any premises for the

purposes of this Act. 

The court said that the wording of

these provisions –

‘is so broad that it brings within its

sweep not only the places of business and

homes of people who are players in the

customs and excise industry, but also

the homes of their clients, associates,

service providers, and employees and

their relatives. Quite conceivably, the

premises – business or homes – of any

person who, somehow, may be linked to

a player in the customs and excise

industry may be the subject of a search

in terms of the impugned sections.’

The court went on to say that –

‘The language of the section says

nothing about the need for the searches

– regardless of type – to be motivated by

a suspicion, let alone a reasonable one.

This is true of business premises and

people’s homes. The provisions are

broad as to the manner of conducting

the searches. Searches may be

conducted in private dwellings at any

time, and officials may not only break

in at the dwellings but, once inside, they

may even break up floors. And they do

not need a warrant to do all this. That

this power – unbounded as to time,

scope of the search and type of premises

– is extremely intrusive is manifest.’

The court concluded (at para [43])

that sections 4(4)(a)(i)-(ii),

4(4)(b), 4(5) and 4(6) of the 

Customs and Excise Act do indeed

limit the right to privacy.

Justification for the limitation
on the right to privacy

As to whether the limitations on the

right to privacy inherent in the

statutory provisions could be

justified in terms of section 36 of the 

Constitution, the court quoted from

its decision in Magajane v

Chairperson, North West Gambling

Board [2006] ZACC 8 in which it

was said that –

‘The limitation analysis in terms of

section 36 involves a proportionality

review.  A court has to consider an

applicant’s expectation of privacy and

the breadth of the legislation, among

other considerations. The expectation of 

privacy will be more attenuated the

more the business is public, closely

regulated and potentially hazardous to

the public.’

The court differentiated business 

premises and private homes,

and noted that –  ‘The customs

and excise industry is closely

controlled and regulated ...

participants in the  industry

must be taken to expect regular

inspections. Consequently, the

right to privacy in respect of

business premises in this context

is greatly attenuated. On the

other hand, in respect of private

homes the right remains as

strong as one can imagine.’



4

Quoting from its own previous

decision in Mistry v Interim Medical

and Dental Council of South Africa

[1998] ZACC 1; 1998 (4) SA 1127

(CC), the court said (at para 48])

that –

‘The existence of safeguards to regulate

the way in which state officials may enter 

the private domains of ordinary citizens

is one of the features that distinguish a

constitutional democracy from a police

state. ... . [The right to privacy]

accordingly requires us to repudiate the

past practices that were repugnant to the

new constitutional values, while at the

same time re-affirming and building on

those that were consistent with these

values.’

The court went on to say (at paras

[54] and [55]) that –

‘The primary function of [excise duties

and levies] is to ensure a constant stream 

of revenue for the state, with a secondary

function of discouraging consumption of

certain products that are harmful to

health or the environment. The revenue

generated from these duties and levies

amounts to approximately ten per cent of 

the total revenue received by SARS. This

means customs and excise controls serve

an important public purpose. The Act is

essentially a fiscal piece of legislation.

The tight regulation of customs and

excise is calculated to reduce practices

that are deleterious to the purpose of the

customs and excise regime. The

impugned provisions ensure effective

monitoring and prevent – as far as

possible – evasion of payment of what is

due in terms of the Customs and Excise

Act. SARS tells us that despite the

industry regulation that is in place, the

country still loses billions of rand. Thus

there is a need for regular inspections.'

The court differentiated business

premises and private homes, and

noted (at para [63]) that –

‘The customs and excise industry is

closely controlled and regulated. Given

that fact, participants in the customs and 

excise industry must be taken to expect

regular inspections. Consequently, the

right to privacy in respect of business

premises in this context is greatly

attenuated. On the other hand, in respect 

of private homes the right remains as

strong as one can imagine.’

As regards the impugned provisions

of the Act, the court again remarked

on the nature and scope of powers

that could be exercised without a

warrant, and said (at para [67] -

[68]) that there must be a rational

connection between the purpose of

the law and the limitations on

constitutional rights imposed by the

legislation, and that –

‘It is difficult to see how the achievement

of the basic purposes of the Customs and

Excise Act requires that inspectors be

allowed to enter private homes and

inspect documents and possessions at

will. ... Exceptions to the warrant

requirement should not become the

rule. A warrant is not a mere formality.

It is a mechanism employed to balance

an individual’s right to privacy with the

public interest in compliance with and

enforcement of regulatory provisions.'

The court said (at para [73]) that –

‘there is no cogent reason for not

providing for warrants in respect of

searches of people’s homes, with

exceptions similar to those provided for

in section 22 of the Criminal Procedure

Act. There is no readily discernible reason 

– in conducting searches – for not having

bounds as to time, place and scope.’

The court concluded (at para [74])

that the impugned provisions of the

Customs and Excise Act cannot be

justified, but said that it would be

problematic to draw a distinction

between routine and non-routine

searches and between types of

premises.

The court said (at para [86]) that –

‘ Privacy is most often seen as a

fundamental personality right deserving 

of protection as part of human dignity.

This Court in Mistry held that, to the

extent that a statute authorises

warrantless entry into private homes

and the rifling through private

possessions, the statute breaches the

right to privacy. To this end, it is

necessary that the right to privacy with

regard to the homes of individuals and

their private possessions is protected. In

this context the expectation of privacy is

higher and, at the very least, entry and

searches conducted there have to be

authorised by warrants.’

The order of the court

In the result, the Constitutional

Court confirmed the Western Cape

High Court’s declaration of

constitutional invalidity in relation

to 4(4)(a)(i)-(ii), 4(4)(b), 4(5) and

4(6) of the Customs and Excise Act

91 of 1964, but held that this would

not be retrospective. 

The order was to be suspended for

six months to afford the legislature

an opportunity to cure the

invalidity. During the period of

invalidity, section 4(4) of the

Customs and Excise Act would be

deemed to read in the manner laid

down by the court. 

In essence, what would be read into

the Act as an interim measure would 

be the requirement of a warrant

where SARS officials wish to search

private residences for the purposes

of the Act.

Search and seizure provisions unconstitutional
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Residency status of a non-resident who applies for a
temporary residence permit

Now that South Africa has a residence-based system of income tax, a decision by a non-resident to
become tax-resident in South Africa has the result that his world-wide income will become subject to
tax in South Africa, save to the extent that relief is given by a double-tax agreement or that unilateral 
relief is available in terms of section 6 quat of the Income Tax Act 58 of 1962. It is therefore not a
decision to be taken lightly.

Binding Private Ruling 153, issued on 

30 August 2013, concerned the

residency status of a particular

non-resident natural person who

intended applying for a temporary

residence permit in the Republic and

gives a ruling on whether the

application for such a permit would

result in the person’s becoming

ordinarily resident for South African

tax purposes. 

The Ruling records that the applicant

was currently resident in a foreign

country, had recently retired and –

‘has been spending time in South Africa

on extended visits. The Applicant is

contemplating retiring to South Africa

and intends applying to the Department

of Home Affairs for temporary residence

in the form of a retired person’s permit.’ 

The Ruling commences by stating

that it was issued subject to the

condition and assumption that the

applicant is not a resident as defined

in section 1(1). 

The content of the Ruling

The text of the ruling is expressed in

ostensibly innocuous terms, but

illustrates how important it is that a

taxpayer in this situation obtains

professional advice as to the exact

meaning and limitations of such a

Ruling.

The “assumption”, as noted above, on 

the basis of which the Ruling was

given, is presumably intended to

connote that the Ruling assumes (and 

thus does not itself guarantee) that

the applicant is not already a resident

as a consequence of his spending

more than the statutorily defined

number of days in the Republic

during the current tax year and the

preceding five tax years. 

Since the background facts, as

stated in the Ruling, are that the

applicant ‘has been spending time

in South Africa on extended visits’,

it is entirely conceivable that he

may, indeed, already be

tax-resident in the Republic by

virtue of the physical presence

criteria set out in the definition of

resident in section 1 of the Act.

The Ruling goes on to declare

that –

‘An application for a retired person’s

permit will not, in itself, be sufficient

for the Applicant to become ordinarily

resident in South Africa provided the

Applicant does not indicate to the

Department of Home Affairs on the

relevant application form(s) that the

intention is to settle in South Africa on

a permanent basis’

and that –

If you are already

spending time in

South Africa on

extended visits then

you need to make a

careful count of the

number of days you

have been and

intend to be

physically present in

South Africa in each

tax year.
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‘This binding private ruling is valid for

the year of assessment in which the

proposed transaction is executed.’

The weasel words in the Ruling

The weasel words in the former

quotation are will not in itself be

sufficient. The applicant is left to

infer, if he is sufficiently alert to the

occult garb of lawyer-speak, that the 

fact of applying for a temporary

residence permit may in

combination with other facts and

circumstances be a material

consideration in determining

whether he will become tax-resident 

in South Africa by virtue of his

making such an application.

Even that qualified assurance by

SARS is diluted by the surprising

rider that the Ruling is valid only for

the tax year in which the taxpayer

makes the application for temporary

residence. In other words, SARS

reserves the right to argue the exact

opposite of its Ruling as soon as the

new tax year dawns.

SARS is of course not in the business

of giving tax-planning advice to

taxpayers, and is under no legal

obligation (let us not pretend that

moral obligations exist in the tax

universe) to alert taxpayers to

possible pitfalls in their proposed

course of conduct.

The sub-text of the Ruling and
the tax-planning implications

If this particular applicant is wise, he 

will ask a tax practitioner to lay bare

the hidden landmines in SARS’s

legalistic Ruling, in which event he

may receive a rather more chilling

message, along the following lines:

If you are already, as you say,

“spending time in South Africa on

extended visits” then you need to

make a careful count of the number

of days you have been and intend to

be physically present in South Africa

in each tax year, and ask an expert

tax adviser to work out whether you

are already (or are in danger of

becoming) a tax-resident in South

Africa. Even if that day-count is on

the safe side of the statutory

thresholds, if it is part of the settled

routine of your life to come to South

Africa for extended visits, SARS may

argue, on the basis of various

judicial decisions, that South Africa

is already your “real home to which

you return from your wanderings”

and that you are already “ordinarily

resident” in South Africa. And if your 

plans to retire to South Africa come

to fruition, you will then definitely

be tax-resident in South Africa on

the basis that you are now, without

doubt, “ordinarily resident” in this

country. But there are various legal

means in which you can arrange

your affairs, prior to taking up

residence in South Africa, to avoid

or reduce liability to South African

income and capital gains tax on your 

foreign assets – and for advice in this 

regard you should consult a tax

practitioner without delay.

Residency status of a non-resident who applies for a temporary residence
permit

The decision in KwaZulu-Natal High Court in Kadodia v CSARS

The judgment of the KwaZulu-Natal High Court in the case of Kadodia v CSARS, which was delivered
on 5 April 2013, is currently reported only on the SARS website and not in the law reports.

The facts were that the taxpayer,

Kadodia, a businessman engaged in

the importation of tobacco products

and cigarettes into South Africa, was

informed by SARS that there had

been an underpayment of

value-added tax and customs duty

amounting to some R171 000. 

Through his attorney, Kadodia

admitted that he had contravened the 

Customs and Excise Act and proposed 

that the goods in question either be

sold to offset the amounts claimed or

be released to him for sale in order to

raise the necessary proceeds to pay

the tax debt to SARS. 

Not surprisingly, SARS rejected these

proposals. 

SARS filed a statement with the
registrar of the High Court

After the matter had lain dormant for

some years, SARS sent a final

demand to the taxpayer for payment

of the outstanding VAT, duties and

penalties. After another extended

period of dormancy, SARS exercised

its powers in terms of section

114(1)(a) of the Customs and Excise

Act to file a statement with the

registrar of the High Court, which

then has the effect of a civil

judgment. The provision in question

reads as follows –

‘If any person fails to pay any amount of

any duty, interest, fine, penalty or

forfeiture incurred under this Act, when it 

becomes due or is payable by such person,

the Commissioner may file with the clerk

or registrar of any competent court a

statement certified by him as correct and

setting forth the amount thereof so due or 

payable by that person, and such

statement shall thereupon have all the

effects of, and any proceedings may be

taken thereon as if it were a civil

judgement lawfully given in that court in

favour of the Commissioner for a liquid

debt of the amount specified in the

statement.’
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The taxpayer applied for
rescission of the judgment

The taxpayer brought an application 

for rescission of the judgment, not

in terms of the Uniform Rules of

Court, but in terms of the common

law. The court applied the usual

criteria for determining whether an

applicant is entitled to rescission of

a judgment and held that, in view of 

his admission of liability, the

taxpayer had failed to show that he

had a bona fide defence to SARS’s

claim that had some prospect of

success.

The application for rescission of the

judgment was dismissed with costs.

Was the “judgment” in question 
open to “rescission”?

There can be no doubt that the

order made by the court, dismissing

the application for rescission, was

correct. But were the reasons for the 

order, as given in the judgment,

correct? 

Arguably, they were not, on the

basis that the so-called “judgment”

whose rescission was in issue, was

not a judgment in the true sense of

the word at all, and consequently

was not capable of being

“rescinded” in the manner and by

the process applicable to a judgment 

in the technical sense of the word.

In Capstone 556 (Pty) Ltd v CSARS

[2011] ZAWCHC 297 at paras

37-30 ( a judgment not referred to

by the court) Binns-Ward J,

referring to the similar provisions of

section 91(1)(b) of the Income Tax

Act which made provision for the

filing of a statement with the clerk

or registrar of the court said –

‘Although a statement filed by the

Commissioner in terms of s 91(1)(b)

has all the effects (ie consequences) of a

judgment, it is nevertheless not in itself

a judgment in the ordinary sense. It

does not determine any dispute or

contest between the taxpayer and the

Commissioner. It has the effect of a

judgment, however, in enabling the

Commissioner to obtain a writ to attach 

and sell in execution the taxpayer’s

assets to exact payment of an amount

that is payable. … the filing of a

statement in terms of s 91(1)(b) is

nothing more than an enforcement

mechanism, as distinct from a means of

determining liability …’

If Binns-Ward J was correct in his

analysis, it follows that, whatever

remedy was available to the

aggrieved taxpayer in the Kadodia

case, it was not an application for

rescission, for if the effect of the

filing of the statement was not the

coming into existence of a

judgment, then an application for

rescission was not the appropriate

procedure for setting it aside.

It has to be acknowledged that the

interpretation adopted by

Binns-Ward is squarely at odds with

dicta in the Appellate Division in

Kruger v Sekretaris van Binnelandse

Inkomste 1973 (1) SA 394 (A)

which held that the filing of a s

91(1)(b) statement results in a

judgment in the proper and

technical sense of that word.

The Tax Administration Act

The Tax Administration Act 28 of

2011 came into effect on 1 October

2012 but it does not apply to the

Customs and Excise Act, nor does it

provide a resolution to the disputed

status of the “judgment” that can be

secured by SARS by filing a

statement with the clerk or registrar

of a court.

The Tax Administration Act

provides in section 172(1) that –

‘If a person fails to pay tax when it is

payable, SARS may, after giving the

person at least 10 business days notice,

file with the clerk or registrar of a

competent court a certified statement

setting out the amount of tax payable

and certified by SARS as correct.’

The Act then goes on to provide in

section 174 that –

‘A certified statement filed under section 

172 must be treated as a civil judgment

lawfully given in the relevant court in

favour of SARS for a liquid debt for the

amount specified in the statement.’

Kadodia v CSARS
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 Legislation

24 October Tax Administration Laws Amendment Bill

2013

Merchant Shipping (International Oil Pollution

Compensation Fund) Contribution Bill 2013

Merchant Shipping (International Oil Pollution

Compensation Fund) Administration Bill 2013

Customs Duty Bill 2013

Customs and Excise Amendment Act 2013

Customs Control Bill 2013

Employment Tax Incentive Bill 2013

These Bills have been tabled in Parliament.

8 November Notice of date on which section 12L of the

Income Tax Act comes into effect

These provisions, which relate to energy-efficient

saving legislation under section 12L of the Income

Tax Act come into effect from 1 November.

 Interpretation

24 October Interpretation Note No. 75: Exclusion of

certain companies and shares from a "group

of companies"  as defined in section 41(1)

This Note clarifies that the effect of an exclusion of a 

company from the group of companies in terms of

section 41 has the effect that any other company

controlled by such excluded company will also be

regarded as falling outside the group of companies.

 Binding rules

18 November Binding Private Ruling 157: Receipt of foreign

assets and subsequent donation to a foreign

trust

This BPR deals with the income tax consequences

arising from, and the attribution rules applicable to a

distribution of foreign assets to be made by two

non-resident discretionary trusts to a beneficiary

who is a resident of South Africa, and the

subsequent donation by the beneficiary of such

assets to another non-resident trust.

 Case law

14 November Gaertner and Others (incl. Orion Cold

Storage) v Minister of Finance and Others

CCT 56 [2013] ZACC 38

This judgment declared sections of the Customs and 

Excise Act relating to search without warrant to be

unconstitutional and suspended the judgment for 6

months to allow for amendment to be effected to the

relevant provisions.

 SARS publications

22 October Tax Statistics 2013 SARS and National Treasury released the annual

analysis of revenue trends, highlighting individual

and corporate income tax, VAT and customs and

excise duties in this 196-page document.

 PwC publications

25 October Tax Alert - SARS does about-turn on

understatement penalty

The Taxation Laws Amendment Bill 2013 contains

provisions that may soften the application of

understatement penalties relating to returns filed

prior to 1 October 2012. 


