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What a wicked web we weave, when we issue bogus VAT
invoices to deceive!

Cash-strapped companies that are staring liquidation in the face sometimes resort to desperate
measures to convince the court hearing an application for winding-up that they are not, in fact,
insolvent and should not be wound up.

A novel and imaginative method was

adopted by the company, a VAT

vendor, in ITC 1865 (2013) 75 SATC

250, though it is unlikely to become

popular or to find its way into

tax-planning manuals.

The taxpayer issued fictitious
VAT invoices to create the
illusion of a revenue stream

In an effort to show the court hearing

the liquidation application that it was

not insolvent, the taxpayer company

generated VAT invoices (ostensibly

genuine, but in reality bogus, and

never actually given to the addressee)

reflecting fictitious income as due and 

payable, and attested on oath that its

assets included the right to the

invoiced amounts. 

The background was that the

taxpayer, a property-owning

company trading as a landlord, had

rented out commercial premises to

three companies in a corporate

group, but only one of the companies 

actually took occupation of the

leased premises.  The arrangement

with the other two companies was,

according to the taxpayer, a mere

“pre-emptive measure”, anticipating

“a future arrangement”. However, in

respect of all three companies, the

taxpayer issued some 54 tax invoices

for monthly rental. 

As was noted, above, this was done

for the purpose of using the invoices

to oppose an application in the High

Court for the winding up of the

taxpayer company.

The taxpayer sinks deeper into
the mire

The taxpayer seems not to have

realised that this ploy would merely

drive it deeper into the mire, for

SARS now joined the queue of

creditors and demanded the output

tax reflected on the invoices. 

The taxpayer, with its back firmly

against the wall and with no more

income than before, and yet another

creditor in the form of SARS,

hammering on its door, resorted to

arguing that since it had not in reality 

rendered the supplies reflected in the 

invoices, it had not under-declared

output VAT. 

The taxpayer claimed that the

invoices in question were “pro forma

invoices” that “were merely intended 

to demonstrate a potential revenue

stream” in order to oppose the

liquidation application, and argued

that, since the ostensible lessee

companies had not utilised the

invoices to claim input tax, no output 

tax was due to SARS. 

The taxpayer also averred that the

Commissioner’s assessment letter -

issued by SARS after a VAT audit into 

the taxpayer’s output tax liabilities –

did not constitute an “assessment” as

envisaged in s 31(4) - (4) of the

Value-Added Tax Act.

The court rules that VAT became 
payable immediately once the
invoices were issued

In the result, the Tax Court ruled that 

there had indeed been a

determination, as defined in the

Value-Added Tax Act, by way of an

assessment and, moreover, that the
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taxpayer, in lodging an objection,

had implicitly acknowledged that

there had been such an assessment.

The invoices in question, said the Tax 

Court, complied in all respects with

the statutory requirements for VAT

invoices and, in terms of the

Value-Added Tax Act, the taxpayer

became liable for VAT as soon as the

invoices were issued.

The court pointed out that the

Value-Added Tax Act specifically

states in 9(1) of the Act that the

supply of goods or services by a

vendor is deemed to take place, at

earliest, at the time a VAT invoice is

issued. The court commented (see

paras [51] – [52]) in this regard

that –

“As such, whether or not the appellant

received payment for renting its

property, and whether or not the

appellant actually enforced payment of

rentals by C (Pty) Ltd and D (Pty) Ltd,

are of no consequence in relation to the

appellant’s liability for declaring output

VAT ... Furthermore,

declaration of output tax ... to

SARS is not dependent upon a

correlating claim for input tax

by a vendor .... Similarly,

declaration of output tax by a

vendor ... who rents out

property, is not dependent

upon whether such vendor

elects to enforce performance

by a lessee in terms of a lease

agreement during the term of

the lease.”

The Tax Court said (at para [53])

that, in the final analysis, VAT

became payable as soon as the

taxpayer issued the tax invoices in

question and that it did not avail the

taxpayer to contend that the invoices

were fictitious. 

The court also said that the taxpayer

had not provided a credible

explanation of the tax invoices it had

generated (in short, that the taxpayer 

could not be believed when it said

that it had lied on oath to the court

hearing the winding-up application)

and that, irrespective of the

explanation, the taxpayer was liable,

in terms of the Value-Added Tax Act,

for the payment of output VAT as

indicated on the invoices.

The court refused to overrule the

Commissioner’s decision to exercise

his discretion by not remitting

penalties and interest, but said that it 

would not be appropriate, in the

circumstances of this case, to impose

additional tax, given the imposition

of the penalty and interest. 

But, said the court, the grounds of

appeal relied on by the taxpayer

were frivolous and an adverse costs

order was warranted.

A possible sequel

Although it is not foreshadowed in

the judgment, there may be a sequel

to the taxpayer’s failure in the Tax

Court in the form of a criminal

charge of statutory perjury against its 

directors in relation to the affidavits

filed in the liquidation proceedings,

falsely attesting to rental income

being due and payable to the

company. 

In that event, the directors may well

find themselves declared delinquent

in terms of s 162(5)(c), read with 

s77 of the Companies Act 71 of 2008, 

and housed in genuinely rent-free

accommodation for an extended

period.

There may be a sequel to the taxpayer’s failure in the Tax Court in the form of a

criminal charge of statutory perjury against its directors in relation to the

affidavits falsely attesting to rental income being due to the company. 
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The respective jurisdiction of the Tax Court and the High
Court

An aggrieved taxpayer who wishes to institute legal proceedings against SARS in relation to some
aspect of his tax affairs must be sure to raise his grievance in the proper forum. 

That forum may be either the Tax

Court or the High Court. 

But it is not for the taxpayer, nor for

SARS, to simply elect the one or the

other. Selecting the proper forum in

a particular case can be a matter of

some complexity and it is important

that the taxpayer and his advisers

get this right, for the High Court will 

decline to hear a matter that should

have been brought before the Tax

Court, and vice versa.

Where proceedings are instituted in

the Tax Court where they ought to

have been brought in the High

Court, this will, at the least, involve

delays and perhaps an adverse costs

order in the abortive High Court

proceedings. At worst, the taxpayer

may find statutory time limits have

expired and that he is out of time to

commence proceedings afresh in the 

Tax Court.

An important question in this regard

is the proper forum in which to

impugn a decision of the

Commissioner, not on the merits of

the particular matter, but on the

basis that the decision was tainted

by mala fides, bias, a failure to apply 

his mind to the matter, or the taking

into account of irrelevant

considerations – that is to say, on the 

basis of the common-law grounds

for the judicial review of

administrative action.

The Tax Court is a creature of
statute and has no inherent
jurisdiction

The fundamental principle in this

regard is that, whereas the High

Court is vested with inherent

jurisdiction, the Tax Court is a

creature of statute with only such

jurisdiction as it is accorded by

parliament.

The provisions of the Tax

Administration Act 28 of 2011 have

brought greater clarity in this regard.

The core provisions in this regard are

sections 105, 107 and 117.

Selecting the proper forum in a particular case can be a matter of some complexity and it is important 

that the taxpayer gets this right, for the High Court will decline to hear a matter that should have been 

brought before the Tax Court, and vice versa.
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Section 107 provides that –

“a taxpayer objecting to an assessment or

‘decision’ [as envisaged in section 104]

may appeal against the assessment or

‘decision’ to the tax board or the tax court

...’

Section 105 provides that –

“A taxpayer may not dispute an

assessment or ‘decision’, as described in

section 104 in any court or other

proceedings, except in proceedings under

this Chapter or by application to the High 

Court for review.”

Section 117 provides that –

“The Tax Court, for purposes of this

Chapter, has jurisdiction over tax appeals 

lodged under section 107.”

Review jurisdiction as distinct
from appeal jurisdiction

The Tax Administration Act is silent

on whether the Tax Court has review

jurisdiction in relation to assessments

or the conduct of the Commissioner

and SARS officials, or whether its

jurisdiction is limited to an appeal on

the merits of an assessment or a

“decision” of the kind set out in

section 104.

It was held in KBI v Transvaalse

Suikerkorporasie Bpk 1985 (2) SA

668 (T) that a discretionary decision

by the Commissioner is, except where 

objection and appeal have been

explicitly excluded, subject to

investigation by the Special Court

(now the Tax Court) and that, in such 

a case, the appeal is in truth a review

on the usual grounds applicable to

review. It was held that such

proceedings need not be brought in

the High Court.

In the course of its judgment in this

case, the Appellate Division quoted

with approval from the judgment of

van Winsen J in ITC 936 24 SATC 361 

where he said –

“Na my mening dus is ‘n belastingbetaler

geregtig om ‘n beswaar teen enige aanslag 

in te bring al is die beswaar slegs een teen

die uitoefening van die diskresionêre mag

deur die Kommissaris gerig en al kom die

beswaar slegs daarop neer dat die

Kommissaris in die uitoefening van sy

diskresionêre magte mala fide gehandel

het of dat die uitoefening van sy

diskresionêre mag op een of ander

hersieningsgrond aanvegbaar is.”

This principle will, however, have

been implicitly superseded with the

enactment of the Promotion of

Administrative Justice Act 3 (PAJA)

of 2000, if it is accepted that this Act

has abolished common law review.

A taxpayer wrongly takes the
route of objection and appeal,
instead of a review in terms of
PAJA

In ITC 1866 (2013) 75 SATC 268 the

taxpayer claimed to be unable to

submit VAT returns supported by the

requisite VAT input invoices because

of an alleged fraud on the part of the

supplier. The taxpayer invoked the

provisions of section 20(7) of the

Value-Added Tax Act 89 of 1991, in

terms of which the Commissioner is

empowered to dispense with the

necessity for the issuing of a full tax

invoice. SARS instituted a tax audit

into the taxpayer’s affairs, after which 

the Commissioner declined to

exercise his powers in this regard.

The taxpayer then objected to the

VAT assessment; the objection was

disallowed and the taxpayer

appealed to the Tax Court.

Clearly, the taxpayer’s grievance

lay not in relation to the

assessment as such, but in respect

of the Commissioner’s decision not

to exercise his powers in terms of

section 20(7). The Tax Court

pointed out that a decision in this

regard was not one of the range of

decisions, listed in section 32, in

respect of which an objection could 

be lodged.

The Tax Court therefore held that

the Commissioner had been correct 

in disallowing the taxpayer’s

objection and that no appeal in this 

regard lay to the Tax Court.  

The Tax Court pointed out that the

only way in which the

Commissioner’s decison not to

exercise his powers in terms of

section 20(7) could be impeached

was by way of review, as distinct

from objection and appeal, and

that such a review was outside the

jurisdiction of the Tax Court, which 

is a creature of statute, possessed

only of such jurisdiction as is

statutorily accorded to it.

A review in terms of PAJA must 
be brought in the High Court

The Tax Court held that an

application for review in terms of

the Promotion of Administrative

Justice must be brought in the High 

Court, for the granting of such

relief is not within the powers of

the Tax Court.

Jurisdiction of Tax Court and High Court

The Tax Court held that an application for review in terms of the PAJA must be brought in the High Court, 

for the granting of such relief is not within the powers of the Tax Court.
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SARS successfully opposes business rescue application

A recent judgment of the North Gauteng High Court dealt with the powers of the South African
Revenue Service to bring an application under section 177 of the Tax Administration Act for the
sequestration, liquidation or winding-up of a taxpayer that is a tax debtor (CSARS v Miles Plant
Hire (Pty) Ltd, judgment delivered on 30 September 2013).

The facts were relatively

uncomplicated. The company had

resolved that it would file for

voluntary business rescue. At the

time the company was indebted to

SARS for approximately R37

million, in respect of unpaid

value-added tax, penalty and

interest. An objection had been

made against the assessment, which

had been disallowed and the

company had noted an appeal

against the disallowance of the

objection, which.  at the time of the

application, had not yet been finally

determined. SARS then filed an

application with the Court that the

resolution be set aside and that the

company be placed in liquidation.

Section 177(1) of the Tax

Administration Act grants the right

to SARS, as part of its powers to

enforce the collection of tax debts, to 

institute proceedings for the

liquidation of a company for a tax

debt.

In this instance, after the assessment 

had not been paid, SARS had filed a

certificate in terms of section 172 of

the Tax Adminisatration Act which

constitued a civil judgment in

respect of the tax debt. As a result,

SARS had valid grounds for an

application that the company be

placed in liquidation.

The company opposed the

application on the basis of section

177(3) of the Tax Administration

Act, which provides:

“If the tax debt is subject to an objection

or appeal under Chapter 9 or a further

appeal against a decision by the tax

court under section 129, the proceedings 

may only be instituted with leave of the

court before which the proceedings are

brought.”

The Court ruled that section 177(3)

confers a discretion on the court, in

the case of a disputed tax debt, to

determine whether the tax debt may 

be recovered in liquidation

proceedings. The dispute between

the parties related to when that

discretion may be exercised.

The language of the subsection

requires the court that is hearing the

application for liquidation to

consider the implications of the

objection or appeal, and it is

precluded from exercising its

discretion until it has done so. The

Court pointed out (at paragraph [9]:

“This does not require the court to

determine the appeal; what it requires is 

a consideration of the grounds of appeal

and whether they disclose any merit. If

leave to institute the proceedings is

refused, the proceedings are

discontinued, whether by way of

postponement pending the outcome of

the appeal or some other appropriate

outcome.”

The plain meaning of the subsection

was found to be the following

(paragraph [11]):

“In short, in my view, the words “the

proceedings may only be instituted with

the leave of the court before which the

proceedings are brought” mean that the

disputed tax debt is not recoverable

under the “pay now, argue later” rule

during winding-up proceedings, unless

the court before which those proceedings 

serve, permits it. Such an interpretation

affirms the court’s inherent discretion in

winding-up proceedings, and empowers

the court to evaluate all of the

appropriate facts and circumstances

(including the merits of any objection

and pending appeal), and to make an

appropriate order.”

On consideration of the grounds of

objection and appeal, it was found

that the dispute was not directed so

much to the merits of the imposition

of the value-added tax, penalty and

interest, but more to the quantum of

the penalty. The director had

pleaded guilty to fraud and tax

evasion. The company had not

disputed the quantum of the value-

added tax that had been assessed,

but objected to the penalty as they

found it “inordinate and harsh”. In

its grounds of appeal, the company

had placed blame for its failure on

its internal accountant

The Court found that, on the papers, 

the grounds of appeal were clearly

intended to delay the inevitable. The 

company was hopelessly insolvent.

It  granted leave to SARS, and issued 

an order placing the company  under 

a final order of winding-up.
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 Legislation

20 September Draft Employment Tax Incentive 

Bill issued for public comment

This draft bill introduces proposals to provide employment to

young persons on a cost-sharing basis with government, to be

effected through the PAYE system.

 Interpretation

11 October Draft Comprehensive Guide to

Dividends Tax

This draft guide provides comprehensive analysis of the law

regarding dividends tax. It will be finalized after consideration of

comment from the public.

11 October Interpretation Note 19 (Issue 3) The interpretation note deals with the requirements for reporting

income of natural persons and trusts that carry on a trade whose 

financial year ends on a date other than the last day of February.

 Binding rules

3 October Binding Private Ruling 156 -

Pension benefits accruing to a

non-resident from a resident

pension fund

This BPR provides that income derived by a non-resident from a

South African resident pension fund will be taxable in South

Africa in the proportion of services rendered in South Africa to

the total pensionable service.

 Case law

26 September Stabilpave (Pty) Ltd v SARS

(Supreme Court of Appeal)

The case found that SARS had assumed the risk of loss of a

cheque that had been sent through the mail to refund taxes

overpaid.

1 October Smith Mining Equipment (Pty)

Ltd v CSARS (Supreme Court

of Appeal)

This matter dealt with the Customs tariff classification to be

applied to certain vehicles used in mining operations by

reference to their actual intended use.

3 October CSARS v Miles Plant Hire (Pty)

Ltd

This matter dealt with the powers of SARS to apply for liquidation 

of a tax debtor, and the powers of the court where the tax debt is 

the subject of objection or appeal.

 PwC publications

8 October Tax Alert

Tax Ombud appointed

The Tax Alert was issued following the announcement that

retired judge Bernard Ngoepe has been appointed as the Tax

Ombud for an initial period of three years.
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