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Judgment was handed down in the High Court in 

Pretoria on 3 October 2017 in the matter of United 

Manganese of Kalahari (Pty) Ltd v CSARS (Case 

no. 74158/2016). The applicant (‘UMK’) sought a 

declaratory order on the interpretation and 

application of section 6(3)(b) of the Mineral and 

Petroleum Resources Royalty Act, No. 28 of 2008 

(‘the Act’).

Background

The matter in dispute related to the 

determination of gross sales for the purposes 

of determining the amount of royalties that is 

payable under the Act. 

The operations of UMK comprise mining for 

manganese, which, after crushing, is 

stockpiled and sold in its unrefined state. In 

the determination of the royalty payable by 

UMK under the Act, the gross sales are defined 

in section 6(2)(b) as ‘the amount received or 

accrued during the year of assessment in 

respect of the transfer of that mineral 

resource’.

Section 6(3)(b) then provides as follows:

For purposes of subsection (2), gross sales is 

determined without regard to any expenditure 

incurred in respect of transport, insurance and 

handling of an unrefined mineral resource after 

that mineral resource was brought to the 

condition specified in Schedule 2 for that mineral 

resource or any expenditure incurred in respect 

of transport, insurance and handling to effect the 

disposal of that mineral resource.

In its return for payment of the royalty for the 

years of assessment in question, UMK had 

reduced the amount of the gross sales by an 

amount equal to the costs that it had incurred 

in respect of transport, insurance and 

handling after the mineral resource had been 

brought to the specified condition and in 

respect of the transport, insurance and 

handling of the mineral resource that it had 

sold for export (collectively ‘TIH costs’).

The judgment identified that TIH costs were 

incurred immediately after crushing, when the 

crushed ore was transported to the stockpiles. 

No TIH costs were incurred in respect of 

domestic sales as these sales were subject to 

the purchaser arranging the collection and 

transport of the purchased ore at the 

purchaser’s expense. In regard to export sales, 

the amount and nature of the TIH costs were 

contingent on the terms of sale:

• If the terms were FOB port of export, UMK 

incurred TIH costs in transporting the ore to 

the port from which it was shipped to the 

purchaser, any costs thereafter being for the 

account of the purchaser; and

• If the terms were CIF port of discharge, 

UMK incurred TIH costs in transporting the 

ore to the port which the purchaser 

designated for delivery.
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The Tax Administration Act prescribes procedures 
regulating the conduct of disputes between taxpayers 
and SARS in relation to assessments made by SARS. 
However, in a recent judgment it was held that the 
High Court has an overriding jurisdiction to hear tax 
cases turning on points of law.
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SARS instituted an audit into the royalty 

payments made by UMK in August 2012. At 

that date, the 2010 royalty return had been 

submitted, and the 2011 return was submitted 

shortly thereafter in September 2012. 

In April 2014, following a ‘field audit’ at a mine 

to enable it to document the mining processes, 

SARS issued a letter of audit findings and 

stated that it had completed its royalty audit 

for the 2011 year of assessment. 

The principal finding was that UMK had 

deducted TIH costs from its gross sales and 

that such deduction was prohibited by the Act.

A response to the letter of findings was 

provided in June 2014, after which lengthy and 

protracted correspondence and consultation 

ensued with neither party giving ground. 

In April 2016, SARS issued a further letter of 

audit findings for the 2010 and 2011 years of 

assessment. In this letter, SARS alleged that 

UMK had deducted TIH costs from gross sales 

but, in so doing, had used estimated costs 

instead of actual costs incurred. SARS 

therefore disallowed all TIH costs incurred by 

UMK after the mineral resource had reached 

the agreed requisite state.

Further correspondence was exchanged and a 

meeting was held in an effort to resolve the 

impasse. Eventually, on 2 September 2016, 

UMK gave notice (as required in the Tax 

Administration Act) through its attorneys that 

it intended to bring an action in the High Court 

seeking declaratory relief. A further meeting 

was held on 21 September 2016, at which SARS 

indicated that it required further information 

from UMK. At the same time the attorneys for 

UMK confirmed that UMK would be seeking 

declaratory relief (i.e. an order that UMK had 

correctly interpreted section 6(3)(b) of the 

Act).

Application was lodged for declaratory relief 

and served on SARS on 22 September 2016. 

On the same date SARS issued a request for 

further information, to which a response was 

provided on 18 October 2016. SARS issued a 

final assessment on 15 December 2016.

Argument

SARS raised three arguments in the 

proceedings, namely:

• That the High Court did not have 

jurisdiction in the matter, for which the 

appropriate forum was the Tax Court;

• That the Court had a discretion to grant 

relief and that it should not exercise its 

discretion in favour of UMK in this instance; 

and

• That the wording of section 6(3)(b) of the 

Act was clear and unambiguous and that the 

interpretation sought by UMK should not be 

adopted.

The decision

Jurisdiction

Meyer J, in his judgment at paragraph [16], 

recognised that the Tax Administration Act 

contains extensive resolution procedures that 

provide for the lodging of objections and the 

prosecution of appeals and for the settlement 

of disputes. In regard to these, the Court stated 

at paragraph [18]:

Tax cases are generally reserved for the exclusive 

jurisdiction of the tax court in the first instance. 

But, it is settled law that a decision of the 

Commissioner is subject to judicial intervention 

in certain circumstances. One such circumstance 

is that the high court has jurisdiction to hear and 

determine tax cases turning on legal issues.

Support for this view was found in the 

Constitutional Court judgment in Metcash 

Trading Ltd v CSARS and Another 2000 (1) 

SA 1109 (CC) at paragraph [44] to [45], in 

which Kriegler J cited a number of decisions in 

which the jurisdiction of the High Court had 

been recognised in tax matters involving a 

legal issue. On the strength of this authority, 

Meyer J held, at paragraph [20]:

This court, therefore, has the power to hear and 

determine the declaratory relief claimed in … 

UMK’s notice of motion.

Discretionary power

In response to SARS’ argument that this was 

not an appropriate matter for the Court to 

exercise its discretion to grant the relief 

sought, Meyer J held, at paragraph [21]:

It is trite that the granting or refusal of 

declaratory relief is discretionary. It is a 

discretion that must be exercised with due regard 

to the circumstances of the particular case… 

UMK already submitted its mineral royalty 

returns (MPR3s) to SARS, some years ago… 

UMK and SARS are ad idem that the Royalty Act 

was new legislation in 2010 and 2011. They agree 

that it is a complex statute with a number of 

notional concepts, for example, EBIT, which 

resembles income tax calculations with subtle 

differences. It is also common cause that there 

are different views on the interpretations and 

application of the Royalty Act between taxpayers 

and SARS. There are no judicial pronouncements 

on the interpretation and application of the 

Royalty Act. I am, in all the circumstances, of the 

view that this court should exercise its judicial 

discretion in favour of the adjudication of the 

relief sought …

The adjudication was therefore proceeded 

with.

The interpretation

Meyer J was at pains to point out that UMK 

had sought an order declaring that it was 

entitled to claim a deduction in respect of the 

costs that it had incurred, as specified by it in 

its notice of motion. This, the learned judge 

stated, he could not grant, because the mere 

statement of an amount was not evidence in 

support of the claim. Unless the statement was 

supported by invoices, the court could not 

accept the statement of UMK as conclusive.

The determination of the amount remained a 

function of SARS. However, the interpretation 

and application of the relevant statutory 

provision was within the court’s powers.
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In interpreting section 6(3)(b) of the Act, 

Meyer J found at paragraph [28] that:

Statutory provision must be interpreted in 

accordance with the established principles of 

interpretation (see Natal Joint Municipal 

Pension Funds v Endumeni Municipality 2012 

(4) SA 593 (SCA) para 18; Bothma-Batho

Transport (Edms) Bpk v S Bothma & Seun

Transport (Edms) Bpk 2014 (2) SA 294 (SCA) 

para 12). Interpretation is now ‘essentially a 

unitary exercise’. ‘The inevitable point of 

departure is the language of the provision itself’, 

read in context and having regard to the 

purpose of the provision and the background to 

the preparation and production of the 

document.

SARS asserted that the provision applied only 

if UMK specifically invoiced the export 

customers for the TIH costs that it incurred 

and that section 6(3)(b) did not apply in 

instances in which the price was fixed by 

reference to some other measure, such as the 

price quoted on an exchange. In these 

instances, SARS argued, TIH costs had no 

influence on the gross sales and should not be 

deducted.

Meyer J found this interpretation and 

application to be ‘patently flawed’, holding at 

paragraph [29]:

It flies in the face of the ordinary grammatical 

and contextual meaning of the words in s6(2) 

and in s6(3)(b) and cannot be sustained.

The context is provided by a comparison of 

the wording of section 6(3)(b) of the Act 

before its amendment in 2009 with the 

wording requiring interpretation by the court. 

The earlier version of section 6(3)(b) had 

disregarded ‘any amount received or accrued

for the transport, insurance and handling’ in 

relation to a qualifying mineral resource.

The court found that the meaning of the term 

‘received or accrued’ was well established in 

tax law and that the payment of a mineral 

resource royalty was an analogous concept. 

‘Receipt’ indicated receipt for one’s own 

benefit and ‘accrued’ indicated an 

unconditional entitlement.

Considering the wording of section 6(3)(b) of 

the Act after its amendment, Meyer J found at 

paragraph [37]:

The words used in section 6(3)(b) are clear and 

unambiguous and make it plain that the 

legislature intended to exclude TIH ‘expenditure 

incurred’ post the condition specified and TIH 

‘expenditure incurred’ to effect the disposal, 

whether or not the extractor ‘actually received’ 

or is ‘entitled to’ recover the TIH costs from its 

customer.

The Court also rejected SARS’ argument that 

a limitation on the TIH costs applies by 

inference, such that the costs should be 

limited to those specifically charged by the 

producer to the customer. Meyer J considered 

that effect could be given to the provision ‘as 

it stands’ and that there was no necessity to 

infer a limitation.

Dispute resolution in tax matters –

approaching the High Court in the first 

instance
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The takeaway

In many cases, disputes between taxpayers and SARS become protracted, not by 

reason of disagreement concerning the facts, but because the interpretation of the 

applicable statutory provision is contested. This decision confirms a growing line of 
cases which establish that, where the facts are common cause, it is permissible for the 

taxpayer to seek to resolve an impasse by way of a declaratory order and that the 

taxpayer need not await the issue of an assessment by SARS before being able to 
commence proceedings for relief.

The judgment also demonstrates that a decision to seek declaratory relief may be 

denied without consideration of the merits, principally because the High Court has a 
discretion whether it is appropriate to adjudicate on the issue. In the case of the UMK 

application, there was an accumulation of circumstances which justified a finding that 

the Court should exercise the discretion to adjudicate. 

This judgment, insofar as it dealt with the merits of the dispute, is another fine 

example of the context-based approach to the interpretation of statutory provisions 

which has been consistently applied in our courts since 2012.

Finally, regard was had to the 

circumstances surrounding the amendment 

of section 6(3)(b) of the Act in 2008. Meyer 

J quoted a passage from the Explanatory 

Memorandum to the Mineral and 

Petroleum Resources Royalty Bill, 2008, in 

support of his view, which stated:

The determination of both gross sales and 

EBIT excludes transportation, insurance and 

handling charges. This exclusion is necessary 

so as not to penalize minerals that are located 

far from markets or an export port. 

Transport, insurance and handling charges 

for the transportation of minerals, in the 

conditions as per Schedules 1 and 2, between 

buyer and seller are excluded.

[Editor’s note: The passage quoted above 

appears to support the argument advanced 

by SARS that TIH costs are excluded only if 

charged to the purchaser by the seller. We 

have identified that the Explanatory 

Memorandum to the Taxation Laws 

Amendment Bill, 2009, explaining the 

amendment of section 6(3)(b) of the Act as 

proposed in Clause 99(1) of the Bill, stated:

The proposed amendment clarifies that the 

calculation of gross sales disregards the 

transport, insurance and handling 

expenditure that is incurred to effect the 

disposal of a mineral resource.

It is submitted that this is the appropriate 

context to which Meyer J should have had 

reference, by reason that it excludes the 

necessity for any recovery of TIH costs 

from the purchaser and clarifies that the 

only requirement is that the costs should 

have been incurred.]

The outcome was therefore that SARS was 

obliged to determine the amount of TIH 

costs that could be deducted from gross 

sales and that it was the duty of UMK to 

provide sufficient evidence to SARS to 

establish that the costs in question had been 

‘actually incurred’. The matter was referred 

back for assessment on this basis.

Dispute resolution in tax matters –

approaching the High Court in the first 

instance
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International structuring – the simulation risk

The Tax Court in Johannesburg, in X (Pty) 

Ltd v CSARS, Income Tax Case No. 

13065/13 (judgment delivered on 30 June 

2017), was called upon to consider the 

application of the common law principles 

relating to simulation in relation to a 

structure for the procurement of bulk oil 

supplies for a South African resident 

company.

Background

The matter was heard over two periods, 

each more than two weeks in length. The 

factual background is described at some 

length in the judgment, and includes a 

comprehensive description of the evidence 

given by the witnesses. The salient facts are 

set out below:

• A South African company (“X’) is 

engaged in the oil and gas industry and 

has for many years procured oil 

internationally. It was, at the relevant 

time, the holder of all of the shares in 

companies XYZ and XIH, both 

apparently resident in South Africa.

• XIH held all of the shares in company 

XTI, which was resident in the Isle of 

Man, and XYZ held all of the shares in 

companies XYZIL (resident in the Isle of 

Man) and XIXL (resident in the United 

Kingdom). The shares in XIXL were 

originally held by XIH on its 

incorporation in 1999, but were 

transferred to XYZ in 2004.

• Prior to 1997, X purchased its oil from 

XTI. However, from 1 December 1997, in 

terms of an oral agreement which was 

subsequently reduced to writing and 

signed in September 1998, XTI 

undertook to supply crude oil to XYZ. 

The oil was to be delivered at Durban and 

risk and ownership passed at the time of 

discharge from the ship. 

• In December 2001, a new agreement was 

entered into for the procurement of X’s 

oil requirements. The effective date of the 

agreement was 1 July 2001. In terms of 

this arrangement, XTI undertook to 

supply crude oil to XIXL. The oil was to 

be delivered at Durban and risk and 

ownership passed to E at the time of 

loading at the loadport. 

• In April 2004, XIXL and XYZ entered 

into a further agreement in terms of 

which XIXL undertook to supply crude 

oil to XYZ. The crude oil would be 

delivered to Durban by XTI and XIXL 

would bear certain shipping costs and 

risks for which it would levy a fixed 

charge per barrel. 

• In October 2004 the rights and 

obligations of XTI under the agreements 

were ceded to XYZIL.

International structuring – the 

simulation risk

In order to combat tax avoidance, SARS has two principal means by 
which it may seek to impose tax on transactions which result in a 
tax benefit. The Income Tax Act contains general anti-avoidance 
provisions in sections 80A to 80L, which target impermissible tax 
avoidance arrangements. At common law, a transaction may be 
found to be a simulation and interpreted in accordance with its true 
intention rather than its purported intention.
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The dispute

SARS raised additional assessments for the 

years of assessment 2005 to 2007. The 

reason for the assessments was that the 

introduction of XIXL as a party in the supply 

chain in 2001 was effected to divert profit 

from XTI and subsequently XYZIL, which 

would have been taxable in South Africa but 

for the fact that the supply was now routed 

through XIXL.

Simply put, the original supply chain had 

been XTI (subsequently replaced by XYZIL) 

directly to XYZ. The amended supply chain 

meant that oil procured by XTI/XYZIL was 

no longer supplied directly to XYZ but 

indirectly via XIXL.

The taxes referred to are imposed in respect 

of the income of a controlled foreign 

company (CFC) in terms of section 9D of the 

Income Tax Act. Profits of a CFC may be 

imputed to a resident unless that CFC carries 

on business through a foreign business 

establishment. However, even where a 

business is conducted through a foreign 

business establishment, the profits may be 

taxed if the CFC derives its profits directly 

from the sale of goods to a connected person 

who is a South African resident.

Thus, SARS contended, the income of XTI 

would have been imputable to an SA resident 

taxpayer. The imputation was avoided by way 

of XTI disposing of the oil that it procured to 

XIXL. As the sale was not to a connected SA 

resident, the oil trading profit derived by XTI 

(subsequently XYZIL) was not imputable to 

an SA resident. The activities of XIXL 

delivered only a nominal profit, which was 

imputable.

SARS’ argument was based on the doctrine of 

fraudem legis, namely that the true purpose 

of the introduction of XIXL into the 

procurement chain was to create a diversion 

in the chain of supply whereas in substance 

XIXL undertook no trading activities for the 

procurement and supply of crude oil. Thus 

the supply of crude oil to and from XIXL 

should be disregarded as a simulation whose 

purpose was to convert imputable income 

into non-imputable income.

The taxpayer’s argument and evidence

X led evidence from two of its senior officials. 

They gave an account of actions taken to 

restructure the oil procurement function 

which resulted from an investigation 

undertaken in 2001. Advice was sought from 

legal advisors and passed on for approval to 

the in-house tax department. The tax 

department outsourced the tax evaluation 

and a report was obtained from third-party 

advisors which recommended an alternative 

structure to that proposed by the legal 

advisors.

The third-party advisors recommended that 

the acquisition of oil be routed from XTI 

through XIXL to XYZ. The profit derived by 

XTI would then be exempt from imputation 

in South Africa, by virtue of the ‘foreign 

business establishment’ exemption.

X’s witnesses were adamant that, in 

implementing the structure, they had no 

regard to the tax benefits that would inure for 

the benefit of X and were concerned only 

with simplifying the structure to eliminate 

duplicated costs. Their evidence appeared to 

contradict the information contained in 

documentation that had been presented to 

SARS. For instance, the activities of XIXL 

were described in transfer pricing 

documentation as ‘shipping activities’, 

whereas the transaction structures suggested 

that XIXL was engaged in buying and selling 

oil.

It was apparent that the witnesses had been 

aware of the impending impact of a change to 

a residence basis of taxation at the time that 

the report was received in 2001 and that they 

had been made aware by their in-house tax 

manager that there was a risk of imputation 

of income if XTI sold oil directly to XYZ. 

International structuring – the 

simulation risk
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The findings

Mali J stated that he had difficulty in accepting 

the evidence of the officials who testified. This 

difficulty is evident from paragraph [60] of the 

judgment, in which he stated:

A key circumstance related to the impugned 

agreements is that residence-based taxation came 

into effect in 2001. The appellant’s group structure 

was reviewed around the same period. The 

appellant’s witnesses failed to persuade the court 

as to the coincidence of the great panic in 

reviewing the structure with the introduction of 

residence-based taxation.

A key element of the judgment was the finding 

on the reliability of the evidence that was led. 

The evidence of the officials was not 

corroborated by the accountant, who testified 

that he had prepared the third-party advice and 

that he had been instructed ‘that he was 

expected to advise regarding the reduction of tax 

with the advent of residence-based taxation’.

The conclusion reached was summarised in 

paragraph [68]:

The court cannot help but to conclude that in the 

circumstances the interposition of XIXL was found 

convenient by the appellant to avoid residence-

based tax legislation, which would apply to the 

group with effect from 1 June 2001.

As a result, the oil trading profits derived by 

XIXL were held to be imputable to X.

The takeaway

The organisation of one’s tax affairs so as to result in paying the least 

amount of tax is an exercise that should not be taken lightly. There 

must be a clear commercial purpose in such an exercise and the 

benefit should be clearly demonstrable.

The essence of the fraudem legis principle is that the form that a 

contract takes is different from the purpose to which it is directed. The 

importance of the doctrine in a tax concept is well described in CSARS 

v Bosch 2015 (2) SA 174 (SCA) in the judgment of Wallis JA:

…  simulation is a question of the genuineness of the transaction under 

consideration. If it is genuine then it is not simulated, and if it is 

simulated then it is a dishonest transaction, whatever the motives of 

those who concluded the transaction. The true position is that the 

court examines the transaction as a whole, including all surrounding 

circumstances, any unusual features of the transaction and the 

manner in which the parties intend to implement it, before 

determining in any particular case whether a transaction is simulated. 

Among those features will be the income tax consequences of the 

transaction. Tax evasion is of course impermissible and therefore, if a 

transaction is simulated, it may amount to tax evasion.

In this matter, the lack of a clear commercial purpose for restructuring 

the supply chain proved fatal. In effect, it appeared to the Court that 

an additional link had been created in the oil supply chain which 

served no perceptible purpose other than to eliminate a tax exposure.

This matter is the first of its kind in which SARS has successfully 

attacked the international procurement structure of an SA resident 

group. It signals that SARS has geared up to evaluate the IT10 return 

of net income of a CFC and that it will interrogate structures should it 

consider that they lack commercial substance.

International structuring – the 

simulation risk
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Legislation

20 Oct Public notice requiring the submission of country-by-country report, master 

file and local file returns by specific persons 

Notice 1117 published in Government Gazette No. 41186.

18 Oct Revised draft list of jurisdictions contemplated in Article 2(2)(ii)(b) of the 

regulations specifying the Country-by-Country Reporting Standard for 

Multinational Enterprises.

Comments are due to SARS by Friday, 3 November 2017.

13 Oct Publication of explanatory summary of the Tax Administration Laws 

Amendment Bill, 2017

Notice 1104 published in Government Gazette No. 41178 with an implementation date of 13 October 2017.

16 Oct Presentation on issues raised on the 2017 Draft Taxation Laws 

Amendment Bill (TLAB) and draft Tax Administration Laws Amendment Bill 

(TALAB)

On Tuesday, 10 October 2017, National Treasury and SARS gave an update to the Standing Committee of 

Finance on the steps taken in addressing the key issues raised during the consultation process on the 2017 

Draft TLAB and TALAB.

6 Oct Amendment of Schedule No. 6 (No. 6/1C/46) Notice R.1085 published in Government Gazette No. 41165 with an implementation date of 6 October 2017.

6 Oct Amendment of Schedule No. 6 (No. 6/1B/02) Notice R.1084 published in Government Gazette No. 41165 with an implementation date of 6 October 2017.

6 Oct Amendment of Schedule No. 2 (No. 2/1/382) Notice R.1083 published in Government Gazette No. 41165 with a retrospective implementation date effective 

from 26 July 2017.

6 Oct Amendment of Schedule No. 1 (No. 1/1/1586) Notice R.1082 published in Government Gazette No. 41165 with an implementation date of 6 October 2017.

6 Oct Amendment to rule 19A3 to facilitate the removal of extracted ethyl alcohol Notice R.1081 published in Government Gazette No. 41165 with an implementation date of 6 October 2017.

6 Oct Amendment to rule 19A3 to facilitate the removal of extracted ethyl alcohol Notice R.1081 published in Government Gazette No. 41165 with an implementation date of 6 October 2017.

6 Oct Amendment of Schedule no. 6 (No. 6/1D/08) Notice R.1080 published in Government Gazette No. 41165 with an implementation date of 6 October 2017.

29 Sep Amendment of Schedule No. 1 (No.1/1/1585) Notice R.1059 published in Government Gazette No. 41149 with an implementation date of 29 September 

2017.

SARS Watch 26 September 2017 to 20 October 2017

Synopsis | October 2017
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Rulings

20 Oct BPR282 – Deductibility of socio-economic and enterprise 

development expenditure

This ruling determines the income tax consequences for the operator of a wind farm incurring expenditure in respect of 

socio-economic development and enterprise development obligations imposed and accordingly undertaken in terms of an 

electricity generation agreement and licence.

20 Oct BPR281 – Disposal of a portion of land owned by a recreational 

club

This ruling determines the availability of the roll-over relief under paragraph 65B to a recreational club which subdivides 

and disposes of part of its land and utilises the proceeds to effect improvements to the remaining portion of the land.

20 Oct BCR059 – Asset-for-share transaction involving a foreign 

collective investment scheme

This ruling determines the tax consequences of an asset-for-share transaction involving a collective investment scheme 

carried on outside the Republic.

13 Oct BGR44 – Meaning of 160 hours for purposes of section 4(1)(b) This BGR determines the meaning of the 160 hours stipulated in s4(1)(b) of the Employment Tax Incentive Act.

Case law

17 Oct S Company v CSARS This matter involves two applications. The first is that of the taxpayer’s for default judgment in terms of rule 56 of the 

Dispute Resolution Rules. The second is SARS’ application for condonation for late filing of its answering affidavit in 

opposition to the default judgment application.

5 Oct ABC (Pty) Ltd v CSARS (Case No: 0018/2016) This judgment assesses whether the Appellant was entitled to condonation for the late filing of its appeal in terms 

of s107(2) of the Tax Administration Act. 

5 Oct Mrs X v CSARS (Case No: 13695) Whether the Respondent was correct in adjusting the taxpayer’s gross income to include income which the Appellant 

alleged was of a capital nature.

5 Oct Ms A, Mr B v CSARS (IT 13974 & 13993) Whether the transfer duty payable by the Appellants was in respect of a divisible or indivisible sale agreement.

5 Oct ABC Trading (Pty) Ltd v CSARS (Case No: 13686) Whether the Appellant was entitled to claim a deduction for mining operations as a contract miner in terms of section 

15(1)(a) of the Income Tax Act.

5 Oct X Group (Pty) Ltd v CSARS (Case No: 13671) Whether the Appellant was entitled to claim a loss for R90 million in terms of a contract as deductible expenditure in 

terms of section 11(a) of the Income Tax Act.

5 Oct X Estates Limited v CSARS (Case No: 14005) Whether the Appellant became entitled to the proceeds from the sale of property in terms of section 1 by way of accrual, 

alternatively, section 24(1) of the Income Tax Act.

SARS Watch
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Case law (cont)

5 Oct X Estates Limited v CSARS (Case No: 14005) Whether the Appellant became entitled to the proceeds from the sale of property in terms of section 1 by way of accrual, 

alternatively, section 24(1) of the Income Tax Act.

5 Oct ACB Company (Pty) Ltd and  DEF (Pty) Ltd v CSARS (Case 

No.s: 0032/2016 & 0033/2016)

Rule 6 of the Dispute Resolution Rules. Application for reasons for assessment. What constitutes sufficient reasons.

5 Oct X (Pty) Ltd v CSARS (Case No: 13065/13) Whether amounts fall to be included in the Appellant’s income for the purposes of section 9D of the Income Tax Act.

5 Oct XYZ (Pty) Ltd v CSARS (Case No: 13539/13673) Whether the Appellant was entitled to exclude certain amounts from its trading stock in terms of section 22(1)(a) of the 

Income Tax Act.

5 Oct ABC CC v CSARS (IT 4036) Whether SARS was precluded from raising an original assessment ('the STC assessment') on the taxpayer for 

secondary tax on companies ('STC') when it purported to do so.

5 Oct ABC (Pty) Ltd v CSARS (IT 14247) Whether the Respondent was entitled to levy understatement penalties against the Appellant for both VAT and income 

tax.

3 Oct United Manganese of Kalahari (Pty) Ltd v CSARS The applicant seeks declaratory relief in relation to the correct interpretation and application of s6(3)(b) of the Mineral 

and Petroleum Resources Royalty Act 28 of 2008 in order to resolve the dispute that has arisen between it and the 

Commissioner. 

Guides and forms

12 Oct Comprehensive Guide to Dividends Tax (Issue 2) The purpose of this guide is to assist users in gaining a more in-depth understanding of dividends tax. 

The information in this guide is based on the Taxation Laws Amendment Act 15 of 2016 and the Tax Administration 

Laws Amendment Act 16 of 2016, promulgated on 19 January 2017. 

5 Oct Taxation in South Africa (2016/2017) This is a general guide providing an overview of the most significant tax legislation administered in South Africa by the 

Commissioner for the South African Revenue Service.

29 Sep External Business Requirements Specification: Country-by-

Country and Financial Data Reporting v 2.2

The primary objective of filing the CbC report is to assess high-level transfer pricing risks and other base erosion and 

profit-sharing risks in South Africa. This document outlines how entities should submit the OECD country-by-country 

reports as well as the information required.
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International agreements

9 Oct Agreement on the Automatic Exchange of Financial Account 

Information to improve international tax compliance with Hong 

Kong

South Africa has signed a CRA CAA with Hong Kong with a date of first exchange of 30 September 2018. 

6 Oct Tax Information Exchange Agreement (TIEA) with Uruguay Notice No. 1077 published in Government Gazette No. 41164 with a date of entry into force of 6 October 2017.

Interpretation notes

12 Oct IN 20 (Issue 7) – Additional deduction for learnership 

agreements

This Note provides clarity on the interpretation and application of section 12H, which provides deductions for 

registered learnership agreements.

29 Sep IN 60 – Loss on disposal of depreciable assets This Note gives guidance on the interpretation and application of section 11(o). Section 11(o) provides for the 

deduction of an allowance on the alienation, loss or destruction of an asset used by a taxpayer in the carrying on of a 

trade. 

Organisation for Economic Cooperation and Development (OECD)

12 Oct Revenue Statistics in Africa 1990–2015 The publication Revenue Statistics in Africa compiles comparable tax revenue and non-tax revenue statistics for 16 

countries in Africa.

6 Oct Public comments received on BEPS discussion drafts on 

attribution of profits to permanent establishments and 

transactional profit splits

On Thursday, 22 June 2017, interested parties were invited to provide comments on the Attribution of Profits to 

Permanent Establishments and Revised Guidance on Profit Splits discussion drafts. The inputs received from 

commentators have now been published for public view. A public consultation on these two discussion drafts will be 

held on 6–7 November 2017 at the OECD Conference Centre in Paris.

26 Sep OECD releases first peer reviews on implementation of BEPS 

minimum standards on improving tax dispute resolution 

mechanisms

The first six peer review reports relate to implementation by Belgium, Canada, the Netherlands, Switzerland, the 

United Kingdom and the United States.
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Other publications

17 Oct Tax Alert – SARS Notice on Submission of Country-by-Country 

Report, Master file and Local file in SA

SARS published a public notice requiring the submission of a country-by- country report (CbCR), a master file 

(MF) and local file (LF) returns for financial years commencing from 1 January 2016.

11 Oct Workshop presentation – Deferment rules held on 11 October 2017 SARS held a workshop on 10 October 2017 on the customs and excise deferment rules, following a public 

notice which was released for public comment in June this year.

2 Oct Legal Alert – New merger thresholds and filing fees As from 1 October 2017, new thresholds apply for the mandatory notification of intermediate mergers to the 

Competition Commission and increased filing fees payable in respect of both intermediate and large mergers. 

This is the first time the thresholds and prescribed filing fees have been amended since 2009.
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