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Law students are warned at an early stage of 

their academic training to avoid a cavalier 

approach when citing legal precedent. They 

should first compare the facts of the matter on 

which they intend to rely with the facts that 

they are dealing with now. Thereafter, they 

should consider whether the underlying law or 

statute under consideration is the same as that 

to which their matter relates and whether the 

same or analogous principles are applicable. 

Only once they have established that the facts 

and law are sufficiently comparable may 

reliance be placed on the earlier decision to 

support their argument. 

The hierarchy of the authority of decisions in 

our courts is such that a decision of the 

Supreme Court of Appeal must be applied by 

the courts unless a subsequent decision of that 

same court declares that earlier decision to be 

wrong. Decisions in the High Court are binding 

on that division of the High Court and on 

courts of subordinate jurisdiction, and are 

generally persuasive.

Applying precedent that is not 

applicable may lead to unintended 

outcomes

The following extract is taken from the draft 

Guide on the Taxation of Professional Sports 

Clubs and Players issued by SARS for public 

comment: 

A sponsor that receives advertising and 

promotional services from a club in exchange for 

the sponsorship derives gross income, even 

though not in the form of money. […] [G]ross 

income includes all receipts and accruals, not of a 

capital nature, whether ‘in cash or otherwise’. 

The services provided by a club under a 

sponsorship arrangement to a sponsor clearly 

constitute a receipt or accrual ‘otherwise’ than in 

cash as contemplated in the definition of gross 

income. The sponsor will therefore be taxed 

on the market value of the services 

provided to it by the club. (Emphasis added)

It is well established that the question whether 

an amount constitutes gross income is a 

question to be determined in light of all of the 

facts and that each matter should be decided on 

the merits of its own facts. There is no single 

test that will provide a reliable determination in 

all cases. It is therefore surprising that SARS 

should reach a categorical conclusion on the 

income tax implications to the sponsor that it 

apparently asserts will apply universally where 

a sponsorship agreement is entered into. 

For there to be ‘gross income’ there must be an 

amount in cash or otherwise, received by or 

accruing to a person, that is not of a capital 

nature. SARS’ argument is that an amount 

accrues and therefore the amount is gross 

income. There is no discussion whether the 

receipt or accrual might be of a capital nature –

it is apparently assumed that it is not.

SARS claims support for its conclusions in the 

decision of the Supreme Court of Appeal in 

C:SARS v Brummeria Renaissance (Pty) Ltd 

and others 69 SATC 205 (SCA). In that matter, 

an operator of schemes of housing for the aged 

granted life rights (rights of occupation of 

immovable property) to persons, who, in 

consideration, agreed to lend a specified 

amount of money to the grantor free of interest 

for the duration of the existence of the right. 

The Court had only to decide whether an 

‘amount’ had accrued to the grantor of the life 

right and found that an amount accrued if it 

had an objectively determinable monetary 

value. 

The grantor had not raised as an issue the 

question of whether the amount, if any, was or 

was not of a capital nature, and therefore the 

question whether gross income had accrued 

was contingent only on whether an amount had 

accrued to or in favour of the grantor. 

Legal precedent is an invaluable 

tool for interpreting legislation. 

If it can be demonstrated that a 

court has interpreted and 

applied the law in a particular 

manner in relation to a 

particular set of circumstances, 

it is likely that the same 

interpretation will be applied in 

subsequent decisions where the 

circumstances are similar. 

However, there are strict 

principles that should be 

followed when seeking to rely 

upon decided law as a basis for 

legal argument. If these are not 

observed the conclusions drawn 

can be misleading.
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Thus the decision dealt only with one element of 

the overall requirements for determining whether 

a receipt or accrual constitutes gross income. It is 

clearly not authority for the conclusion reached 

by SARS that services received as a quid pro quo

for a sponsorship constitute gross income.

The true nature of sponsorship is well identified 

in the draft guide. SARS endorses the following 

definition which is applied by the Advertising 

Standards Association:

… a form of marketing communication whereby a 

sponsor contractually provides financial and/or 

other support to an organisation, individual, team, 

activity, event and/or broadcast in return for rights 

to use the sponsor's name and logo in connection 

with a sponsored event, activity, team, individual, 

organisation or broadcast.  

A sponsor provides support to a person, activity, 

club or event in exchange for rights to have its 

name and logo publicised in association with that 

person, activity, club or event. The sponsor 

acquires an asset – a right to have its name 

associated with the person, activity, club or event. 

Whether the arrangement may result in an 

accrual of gross income hinges on the 

circumstances of the arrangement. 

If the sponsor purchases the right by way of a 

cash payment, the services provided by the event 

organiser represent a purchased service that will 

likely give rise to a deduction. If, on the other 

hand, the sponsor barters its products or services 

in exchange for the right to publicity, the services 

that it receives in consideration for the supply of 

goods or services would be gross income. This 

distinction is not made in the draft guide.

The draft guide then goes on to advise how the 

amount of the ‘income’ should be determined. 

Here it cites a judgment of the High Court in the 

Western Cape, namely South Atlantic Jazz 

Festival (Pty) Ltd v C:SARS 77 SATC 254 and 

states:

The main principle that emerges from this case 

is that when assets or services are provided by a 

sponsor to a club in exchange for advertising 

and promotional services to be rendered by the 

club, the agreed market value of the sponsored 

goods and the services to be rendered by the club 

under the sponsorship arrangement will be the 

same, ‘in the absence of any contrary indication’.

Synopsis | August 2016

Reliance on legal precedent



PwC

Reliance on legal precedent A new United Kingdom 

discussion document on 

strengthening tax avoidance 

sanctions and deterrence

SARS Watch

4

The decision upon which SARS relies was not an income 

tax matter but a VAT dispute. In that matter, certain 

sponsors of an event chose to provide ‘in kind’ 

sponsorship in exchange for promotional advertising. 

SARS assessed the event organiser to VAT in respect of 

the sponsorship value stated in the sponsorship 

agreement. However, it refused to allow a deduction of 

input VAT to the event organiser in respect of VAT on the 

services received, arguing that the sponsorship 

agreement was not acceptable as a substitute for a tax 

invoice for the purposes of the Value-added Tax Act. 

The main principle that emerged was that sponsorship 

agreements were an acceptable substitute for a tax 

invoice for the purpose of assessing a liability to VAT.

One of SARS’ objections to the use of the agreements was 

that the value of services to be supplied by the sponsors 

stipulated in the agreements did not reflect the value of 

the publicity that constituted the consideration given for 

such services. However, the Court found against this 

submission, holding that the value stipulated in the 

sponsorship agreement had been used by SARS to 

determine output VAT payable by the organiser and, in 

the circumstances, it would be reasonable to conclude 

that the stipulated value of the sponsors’ goods and 

services had been received by the organiser.

In effect, the High Court found that SARS had itself 

placed reliance on the amounts specified in the contract 

and not on the actual value of what might have been given 

or received in determining output tax, and, as no 

evidence had been adduced concerning the value of goods 

and services received from the sponsors, it was 

reasonable to conclude that the services provided by the 

sponsors had been of the same value.

The High Court did not specify that the sole test for the 

value of an amount is by reference to the amount 

specified in the agreement; it came to this conclusion 

because it had no other evidence upon which to base a 

valuation. Had appropriate evidence been led, it is quite 

possible that the Court might have come to a different 

conclusion.

Synopsis | August 2016

The main principle that emerged was that the sponsorship agreements were an acceptable 
substitute for a tax invoice for the purpose of assessing a liability to VAT.

The takeaway

The document from which the extract was taken is a 

draft that was circulated for public comment. As a 

result, the risk of its incorporation in the final text is 
minimal. 

However, it serves to highlight how easily reliance on 

precedent may lead to erroneous outcomes unless the 
principle of comparability is rigorously applied. 

One may sympathise with SARS, as the intention 

behind the document is to provide guidance for 
persons who may become involved in promoting and 

sponsoring professional sporting activities or events, 

and to do so with brevity. However, the need for 
brevity should never overshadow the requirement of 

accuracy and reliability.
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The debate on what constitutes tax 

avoidance and what counter-

measures should be implemented 

by fiscal authorities goes back 

many decades. 

Hitherto, the focus of the debate 

has been on action against the 

miscreant taxpayers and on 

statutory rules and common law 

principles that can be invoked to 

nullify the tax advantage sought to 

be gained by unacceptable 

avoidance stratagems. 

A new United Kingdom discussion document on strengthening 
tax avoidance sanctions and deterrence

The broader focus in a new United 

Kingdom discussion document

The foregoing is the background to the release, 

on 17 October 2016, of a ground-breaking 

discussion document by Her Majesty’s Revenue 

and Customs (HMRC), the United Kingdom 

counterpart to SARS, entitled Strengthening 

Tax Avoidance Sanctions and Deterrents.

The discussion document sets out the UK 

government’s proposals for the imposition of 

sanctions on parties who design, market or 

facilitate the use of tax avoidance arrangements 

– collectively referred to in the document as 

enablers of tax avoidance.

The broad aim of the proposals is to shrink the 

“tax avoidance market” by introducing stronger 

and more assured sanctions on all parties within 

the avoidance “supply chain”.

Action against repetitive tax avoiders 

and marketers

The foreword to the new discussion document 

says that –

A small minority of people in the UK seek to exploit 

tax laws in a way parliament never intended and 

secure for themselves or their clients an unfair 

financial advantage. These tax avoiders 

undermine the public finances, and place a 

disproportionate demand on government 

resources, which must be deployed to investigate, 

litigate and legislate to challenge and change their 

behaviour. . . . Tax avoidance takes money away 

from public services and places disproportionate 

demands on the government’s resources. Those 

who seek an unfair advantage, or who provide the 

services that enable it, and who then frustrate 

HMRC's efforts to identify, investigate and resolve 

these cases, should bear real risks and costs for 

their choices.

The discussion document makes clear its intent 

to impose “deterrents” and “downsides” on both 

the users and the “enablers” of tax avoidance.

The five key principles articulated in the 

discussion document are:

• The penalty regime should be designed from 

the customer’s perspective, primarily to 

encourage compliance and prevent non-

compliance. Penalties are not to be applied 

with the objective of raising revenue.

• Penalties should be proportionate and may 

take into account past behaviour.

• Penalties must be applied fairly, ensuring that 

compliant customers are (and are seen to be) 

in a better position than the non-compliant.

• Penalties must provide a credible threat. If 

there is a penalty, an operational capability 

and capacity must exist to raise and collect the 

penalty cost-effectively. 

• Customers should see a consistent and 

standardised approach.

A supply chain between the developers 

and the users of tax avoidance 

arrangements

The discussion document notes that –

There is a whole supply chain of advice and 

intermediation between those who develop tax 

avoidance arrangements or schemes and those 

who ultimately use them in an attempt to pay less 

tax than parliament intended.

The UK government seeks to introduce 

deterrents for the enablers of tax avoidance and 

takes the view that financial sanctions are a way 

of minimising the rewards that such enablers 

would otherwise enjoy.

The definition of an “enabler” of tax 

avoidance

The document acknowledges the need for a clear 

definition of the term enabler in this context 

that will exclude those who were unaware that 

the services they provided were connected to 

wider tax avoidance arrangements. It is made 

clear that a tax agent who does no more than 

prepare a client’s tax return for submission to 

HMRC is not the focus of the proposed 

measures.
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The expression enabler is proposed to be wider 

in its compass than those who design, promote 

and market avoidance and will include anyone 

in the supply chain who benefits from an end-

user’s implementation of tax avoidance 

arrangements and without whom the 

arrangement could not be implemented.

The focus of the proposals set out in the 

discussion document is on those who benefit 

financially from enabling others to implement 

tax avoidance arrangements.

The proposal is that if a promoter designs a 

scheme, engages an independent financial 

adviser to market the scheme and uses the 

services of lawyers and bankers to facilitate the 

actual implementation of the scheme, then each 

of these persons in the supply chain will be 

subject to a penalty in respect of every person 

whom they have enabled to implement the 

arrangement. For the promoter, this would be 

every end-user of the arrangement, but for 

others in the supply chain it could be a mere 

subset of that population.

The range of possible sanctions

The document notes that a variety of sanctions 

could be developed to deter people from 

enabling tax avoidance, for instance: 

• Australia has fixed penalties for those who 

promote tax exploitation schemes, equal to the 

higher of approximately $550 000 or twice the 

consideration receivable; 

• The UK’s Finance Act 2012 provides for a 

penalty between £5 000 and £50 000 where 

an individual “engages in dishonest conduct” 

in the course of acting as a tax agent; and

• The UK’s Finance Bill 2016 provides for a 

penalty of the higher of 100% of the tax 

evaded, or £3 000, for those who knew their 

actions would or would be likely to enable a 

person to carry out off-shore evasion or non-

compliance. 

Other approaches could include penalties based 

on the financial or economic gain of the enabler 

or of the value of the services they have provided 

to any user, whilst taking account of the level of 

knowledge regarding the avoidance that they 

could reasonably be expected to have had when 

providing those services.

The quantum of a penalty: appeals 

against and the reduction of a penalty

The discussion document proposes that an 

appeal should lie against the imposition or 

against the amount of the penalty.

The amount of a penalty could be reduced 

depending on the nature, timing and quality of 

any disclosures made by the enabler in relation 

to the avoidance arrangement.

Exclusions from the definition of an 

“enabler”

The discussion document recognises that it will 

be necessary to exclude from the definition of 

enabler those who are unwitting parties to 

avoidance arrangements. Thus –

• Employees of a promoter are generally not to 

be regarded as promoters in their own right. 

• The “benign” test does not regard a person as 

a promoter if, in the course of providing tax 

advice, that person is not responsible for the 

design of any element of the arrangement or 

proposal. For example, a promoter may seek 

advice from an accounting or law firm on 

whether two companies are “connected” in 

terms of tax legislation. Provided that the 

advice goes no further than explaining the 

interpretation of words used in tax legislation, 

the adviser would not be regarded as an 

“enabler”. However, if the advice contributed 

to the tax advantage element of the 

arrangements, the adviser would not be 

exempt from sanctions. 

The focus of the proposals set out in the discussion document is on those who benefit financially from enabling others to implement tax avoidance arrangements.
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• The “non-adviser” test excludes a person who, 

although involved in the design of a tax 

avoidance scheme, does not contribute any tax 

advice. An example would be where a 

promoter consults a law firm (whose business 

includes giving tax advice) in relation to issues 

of company law. The law firm would not be a 

“promoter” as long as it provides no tax advice 

other than benign advice.

• The “ignorance” test will exclude a person who 

could not reasonably be expected to have 

sufficient information to enable them to know 

whether or not the arrangements are 

improper.

Penalties where a tax arrangement is 

defeated

The discussion document notes that a person 

who uses a tax avoidance arrangement that is 

later “defeated” (a key concept requiring clear 

definition) by HMRC probably submitted an 

inaccurate tax return, rendering that person 

potentially liable to penalties under the United 

Kingdom’s Finance Act of 2007. 

If such an inaccuracy results from a person’s 

failure to take reasonable care, HMRC may 

suspend the penalty if realistic conditions can be 

agreed on to prevent a similar inaccuracy 

occurring in future. If, at the end of the 

suspension period, the conditions have been 

met, the penalty will fall away.

The discussion document recognises that it can 

be a difficult matter to establish a failure to take 

reasonable care where a person has entered into 

complex tax avoidance arrangements, such as 

those designed and marketed by specialist firms 

which involve complex transactions only 

comprehensible to experts.

What is a “defeated” tax avoidance 

arrangement?

The discussion document accepts that its 

proposals can be implemented only in respect of 

tax avoidance arrangements that have been 

demonstrably “defeated”, in other words, have 

been authoritatively determined to fall foul of 

the law.

In terms of draft legislation, a “defeated” tax 

avoidance arrangement is one in which there 

has been a final determination by a tribunal or 

court that the arrangements do not in fact 

achieve the promised tax advantages or, in the 

absence of such a determination, where the 

taxpayer and HMRC have agreed that the 

arrangements under scrutiny do not achieve 

that advantage.

The discussion document accepts that its proposals can be implemented only in respect of tax avoidance arrangements that have been demonstrably “defeated”

A new United Kingdom 

discussion document on 

strengthening tax avoidance 

sanctions and deterrence
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Tax returns compiled on the basis of a 

reasonably arguable view of the 

applicable law

Many tax avoiders argue that they have taken 

reasonable care and that the relevant tax return 

was compiled on a reasonably arguable view of 

the law as it applies to the transactions in 

question. They may contend that they were so 

informed by the person who promoted the 

avoidance arrangement, by an independent 

financial adviser or by another person in the 

supply or facilitation chain, that is to say, by an 

“enabler” of the avoidance arrangement in 

question. 

The discussion document comments that, where 

users of tax avoidance schemes have indeed 

taken advice from someone with relevant 

expertise, such advice is rarely disinterested in 

that it has been commissioned by a party who 

has a financial stake in the avoidance 

arrangements, such as a promoter or 

intermediary who takes a fee or commission 

when the scheme is sold to a user.

Disclosure to intending user of how 

much the promoters stand to gain

One of the proposals is that a promoter will be 

obliged to provide a list of all those to whom 

avoidance arrangements are being marketed, so 

that HMRC can send those persons warnings 

and alerts. 

HMRC will require anyone marketing such 

arrangements to inform the user of the identity 

of the party who is marketing the arrangements 

and how much they are being paid for signing 

up people to the scheme.

Also under consideration is a requirement that 

users of notified arrangements must certify that 

they understand the risks of proceeding with the 

arrangement and that HMRC will impose an 

automatic penalty if the arrangements are 

subsequently defeated.

Also under consideration is an escalating 

surcharge that will be imposed for frustrating an 

enquiry by withholding or delaying responses to 

HMRC’s requests for information.

No impact on ordinary commercial 

transactions

The overall intent is that the proposed measures 

will have no impact on businesses and civil 

society organisations that undertake normal 

commercial transactions, and that the only 

impact will be on individuals and entities that 

engage in or are enablers of improper tax 

avoidance.

Editorial comment

The discussion paper is designed to develop 

solutions to shortcomings in the UK law, 

and it is useful to consider the extent to 

which similar shortcomings may be found in 

South Africa.

It is true to state that impermissible tax 

avoidance schemes expose the user of the 

scheme to the risk of penalty. However, it is 

usual that South African advisors who may 

be approached to advise on the probable 

outcomes of implementing a scheme take 

the general anti-avoidance rules into 

account and alert the taxpayer to the risks 

attendant upon a successful challenge by 

SARS.

Care must also be taken to distinguish 

evasion of tax from avoidance of tax. In 

recent years, the emotional undertones in 

press articles and public statements issued 

by tax authorities have tended to blur the 

distinction. Evasion involves the use of 

artificial contrivance to disguise or 

misrepresent the true nature of 

transactions, whereas avoidance involves 

the use of lawful, properly disclosed 

transactions to achieve an outcome. 

The Tax Administration Act provides in 

section 235 that it is an offence for any 

person who, with intent to evade tax or 

assist another to evade tax, inter alia:

• Is a party to false statements in a return, 

without reasonable grounds for believing 

such to be true;

• Gives a false answer to any request for 

information; or

• Makes use of or authorises the use of any 

fraud or contrivance.

The penalty on conviction is a fine or 

imprisonment for a period of up to five 

years.

The devising or marketing of schemes that 

rely on an interpretation of words in a 

statute that may be obscure or ambiguous is 

not in itself criminal, provided that the 

person has taken reasonable care in arriving 

at the interpretation and reasonably believes 

that the interpretation is valid. 

Extending the penalty net to non-criminal 

activities is inadvisable, particularly where 

the success or failure of a tax position 

relates to the interpretation to be placed on 

words in a statute. 
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Legislation

25 Aug Draft amendment relating to various technical amendments in Part 1 of Schedule 

No. 1 and Part 1 of Schedule No. 4

Comments are to be submitted to SARS by 6 Sep 16.

23 Aug Amendment of rules under section 46A relating to the generalised system of 

preferences for the Russian Federation

The rules are being amended to align them with the new enactments of the Russian Federation received 

from the South African Embassy in Moscow. Comments should be submitted to SARS by 2 Sep 16.

22 Aug Notice R939 - Amendment of Part 1 of Schedule No. 1(Wheat) Published in Government Gazette No. 40223 with an implementation date of 22 Aug 16. 

17 Aug Amendment of rules under section 101A – Amendment of the time reflected in Rule 

101A.12 when any tariff heading or item of any schedule is amended

Amendment of the "15:00 rule" regarding the electronic submission of clearance declarations when any tariff 

heading or item of any schedule has been amended. Comments should be submitted to SARS by 29 Aug 16.

15 Aug Draft Rule Amendment by the insertion of rule 49E relating to the preferential trade 

agreement between the Common Market of the South (MERCOSUR) and the South 

African Customs Union (SACU)

In December 2004, a preferential trade agreement aimed at promoting trade between MERCOSUR and 

SACU on a select number of products was signed. Rules in terms of the Customs and Excise Act, 1964 

have been drafted to give effect to Annex III of the trade agreement. The deadline for comments to be 

submitted to SARS was 25 Aug 16.

12 Aug Notice R912 - Amendment of Part 1 of Schedule No. 2, by the termination of anti-

dumping duties on bolts and nuts of iron or steel originating in or imported from the 

People’s Republic of China

Published in Government Gazette no. 40204, with an implementation date of 5 May 2016.

11 Aug Draft amendment of Part 1 of Schedule No.1 to insert new provisions for vegetable 

oils marketed and supplied for use in cooking food

The deadline for comments to be submitted to SARS was 22 Aug 16.

5 Aug Notice R900 - Amendment of Part 1 of Schedule No. 1, by the substitution of tariff 

heading 17.01 to reduce the rate of customs duty on sugar from 239.5c/kg to 144.33c/kg

Published in Government Gazette no. 40190, with an implementation date of 5 Aug 16.

4 Aug Draft rule amendments of sections 64D and 120 The deadline for comments to be submitted to SARS was 17 Aug 16.

28 Jul Draft Notice in terms of section 29 setting out additional record-keeping 

requirements for transfer pricing

The initial draft was published on 15 December 2015, and comments were due to SARS by 15 Aug 16.

SARS Watch 26 July to 25 August 2016
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Guides

22 Aug Guide for Validation Rules Applicable to Reconciliation Declarations 2017 The purpose of this guide is to assist employers in understanding the validation rules for completion of 

employees’ income tax certificates for 2017.

22 Aug Guide for Completion and Submission of Employees Tax Certificates 2017 The purpose of this guide is to assist employers in understanding the rules for issuing and completing 

employees’ income tax certificates (IRP5 and IT3(a)).

22 Aug Draft SARS Common Reporting Standard FAQ Guide Comments should be submitted to SARS by 30 Aug 16.

16 Aug Guide to the employment tax incentive The employment tax incentive was introduced by the Employment Tax Incentive Act 26 of 2013, which 

was promulgated on 18 December 2013. This guide provides general guidance on the incentive. 

12 Aug Draft Guide: Special Voluntary Disclosure Programme (SVDP) (v1.0) This is a preliminary, draft guide that is subject to Parliamentary legislative processes. It is meant to assist 

individuals and companies in preparing for the commencement of SVDP proposed by the Minister of 

Finance in his 2016 Budget. 

8 Aug Guide to the SARS eFiling Mobile Application The purpose of this guide is to assist taxpayers with the SARS eFiling Mobile App to submit income tax 

returns.

8 Aug Guide to SARS eFiling Mobile Site The purpose of this guide is to assist users with the SARS eFiling Mobile Site to submit income tax 

returns.

29 July Tax Directive for Emigration and cessation of visas The purpose of this guide is to provide basic information relating to the tax directive applications for 

emigration withdrawals and withdrawals due to the expiry of a visa.

18 July Guide on Importation of unaccompanied goods Certain customs procedures have to be followed in all cases where goods are sent into the country as 

unaccompanied baggage, i.e. they do not come into the country on the same flight/mode of transport as 

the traveller. This guide looks at the customs requirements for these cases.
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Interpretation

15 Aug IN 90 - Year of assessment of a company: Accounts accepted to a date other 

than the last day of a company’s financial year

This Note provides guidance on the application of section 66(13C) and the discretionary power vested in 

the Commissioner to accept financial accounts of a company for a period ending on a day which differs 

from the last day of the company’s financial year.

26 Jul IN 9 (Issue 6) – Small business corporations This Note provides guidance on the interpretation and application of section 12E, which provides 

accelerated depreciation allowances for a taxpayer that qualifies as an SBC.

Binding rulings

24 Aug BPR 246 - Debt reduction and capitalisation This ruling determines the tax consequences for the Applicant of a proposed settlement of a 

shareholder’s debt and the subsequent issue of preference shares.

8 Aug BPR 245 - Time of accrual of short-term insurance premiums and time of supply 

of security provided to the Master of the High Court

This ruling determines the time of accrual of gross income and time of supply of any service in relation to 

a guarantee policy for security issued to the Master of the High Court by a liquidator.

26 Jul BPR 244 - Disposal of an undivided interest in immovable property by way of an 

amalgamation transaction

This ruling determines whether the proposed transaction will qualify as an “amalgamation transaction” as 

defined in section 44(1) and whether the resultant company will qualify to claim the allowance under 

section 13quin.

Case law

24 Aug Risimati Joseph Ntsanwisi v Felamuni Pinkie & others This relates to whether SARS can be ordered to repay a tax amount levied and collected based on a 

directive without the directive being amended or a new directive being issued.

PwC publications

26 Jul PwC Tax Alert on the draft legislation relating to Trusts An announcement was made in the Budget in February this year regarding concerns of the fiscus in 

relation to the use of trusts. Of particular concern is the perceived use of trusts by taxpayers to transfer 

wealth when such transfers would, without the use of a trust, otherwise be taxed (i.e. by way of donations 

tax and/or estate duty).

26 Jul PwC tax alert on the Lesotho DTA A new tax treaty (together with a protocol thereto) between Lesotho and South Africa was published in 

Government Gazette No. 40088 on 24 June 2016. This new treaty has been ratified by both countries, 

and has a date of entry into force of 27 May 2016.
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Other

25 Aug OECD - Public comments received on the discussion draft on the design and 

operation of the group ratio rule under BEPS Action 4

On 11 July 2016, interested parties were invited to provide comments on a discussion draft which deals 

with elements of the design and operation of the group ratio rule under Action 4 (Interest deductions and 

other financial payments) of the BEPS Action Plan.

24 Aug OECD  - Public comments received on the conforming amendments to Chapter 

IX of the OECD Transfer Pricing Guidelines

On 4 July 2016, interested parties were invited to review the conforming amendments to Chapter IX of the 

OECD Transfer Pricing Guidelines, "Transfer Pricing Aspects of Business Restructurings”.

24 Aug Publication of final reports of Davis Tax Committee (DTC) on macro-analysis,

small and medium enterprises (SMEs), and estate duty

The DTC has published its final reports on macro-analysis, SMEs and estate duty with the permission of 

the Minister of Finance. The reports are based on the mandate of the DTC as per its specific Terms of 

Reference that are on the DTC website www.taxcom.org.za along with other published documents of the 

DTC.

22 Aug Discussion draft on branch mismatch structures under Action 2 of the Base 

erosion and profit shifting (BEPS) Action Plan

Comments should be submitted to the OECD by 15 Sep 16.

29 Jul Currency and Exchange Manual for Authorised Dealers This manual contains the permissions and conditions applicable to transactions in foreign exchange that 

may be undertaken by Authorised Dealers on behalf of their clients in terms of Regulation 2(2), details of 

related administrative responsibilities as well as the FinSurv Reporting requirements.

28 Jul Draft BEPS Action 4 - Interest in the Banking and Insurance Sector The deadline for comments to be submitted to the OECD is 2 Sept 16.
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