Diesel rebates: “own primary production in mining”

Punishment to fit the crime – even if a taxpayer’s tax position is
adopted based on the advice of its tax advisor

SARS Watch

Synopsis
Tax today
August 2021

A monthly journal, published by PwC South Africa,
that gives informed commentary on current
developments in the tax arena, both locally and
internationally.
Through analysis of and comment on new laws
and judicial decisions of interest, Synopsis helps
executives to identify developments and trends in
tax law and revenue practice that may affect
their business.
Editor: Al-Marie Chaffey
SARS Watch: Linda Mathatho

Diesel rebates: “own primary production in mining”

Punishment to fit the crime – even if a taxpayer’s tax position is
adopted based on the advice of its tax advisor

SARS Watch

Diesel rebates: “own primary production in mining”
Background
Glencore holds mining rights and carries
on the business of mining for coal at
Middelburg. In the course of its mining
operations, it makes use of a variety of
vehicles, plant and equipment powered
by diesel. It made an application for a
diesel rebate, which was denied by the
Commissioner on the grounds that the
activities to which the application related
did not constitute “own primary production
activities in mining”. Glencore took the
decision on appeal to the High Court,
which concluded that the activities in
question fell within the requirements for
the rebate. The Commissioner contested
this finding and took the issue on appeal to
the SCA.

Diesel fuel is subject to the fuel levy in terms of the Customs and
Excise Act (“the Act”). Where the diesel consumed is used within
the full ambit of the provisions of the Act, the consumer is entitled
to a refund of fuel levies paid in terms of the requirements of a
6th Schedule rebate item. One such requirement includes the use of
diesel by a consumer in their “own primary production activities in
mining”. The statute provides guidance on the interpretation of this
term by listing activities that are included in its ambit. The Supreme
Court of Appeal recently clarified the interpretation of the term in the
context of the relevant rebate item relating to mining activities.

The facts are detailed and may be
summarised briefly as a series of actions
that occur after the point at which coal is
separated from the earth and stockpiled
up to the point at which it is loaded onto
railway wagons for transport. These
activities include crushing, sorting,
transport by conveyor and vehicle,
washing, stockpiling and loading.

In the matter of Commissioner for the South African Revenue
Service v Glencore Operations SA (Pty) Ltd [2021] ZASCA 111
(10 August 2021), the SCA was called upon to identify whether the
use of diesel by the consumer (“Glencore”) fell within the scope of
the exception entitling it to a rebate.
PwC

The critical elements in qualifying for the
rebate are found in Notes 6(f)(ii) and (iii)
of Schedule 6 to the Act. The general
requirements are stated in Note 6(f)(ii):
2

“The mining activities which qualify for a refund of
levies must be carried on –
(aa) for own primary production by the user or by a
contractor of the user who is contracted on a dry
basis;
(bb) unless otherwise specified, at the place where
the mining operation is carried on; and
(cc) by the holder or cessionary of the necessary
authorisation granted or ceded in terms of the
Mineral and Petroleum Resources Development
Act, 2002 (Act No. 28 of 2002).”

Note 6(f)(iii) of Schedule 6 then provides
that “own primary production in mining”
includes a number of activities listed in
sub-items (aa) to (tt). Glencore’s contention
was that the inclusion of a number of
activities that were clearly not directly
related to the extraction of minerals from
the earth entitled it to claim a rebate in
respect of vehicles used by it in similar
activities.
Two separate judgments were issued.

Judgment of Petse DP
The judgment of Petse DP, in which
Mbha JA concurred, identified two issues:
• Whether the mining operations identified
by Glencore had been carried on for
own primary production (the primary
issue); and
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• Alternatively, whether the list of activities
in Note 6(f)(iii) of Schedule 6 to the Act
was an exhaustive or extensive list (the
subsidiary issue).
The primary issue was to be decided on
the basis of whether the activities identified
and relied upon by Glencore took place
in the course or as part of its primary
production activities. Here, Petse DP held,
at paragraph [32]:
“Whilst it may be so that the activities… are indeed
encompassed in the list contained in Note 6(f)(iii),
I do not think the evidence presented by Glencore
provides any foundation to make it possible for
that finding to be made in this case. The evidence
that emerges from the record, even when viewed
against the backdrop of the schematic presentation
as explained in Glencore's founding affidavit, is
at best for Glencore equivocal. It leaves a gaping
factual void as to the precise nature of the primary
activities in which Glencore was engaged in order
for this Court to determine their eligibility for a
refund of the diesel levies paid. Consequently,
Glencore's contentions based on this leg of its case
cannot be sustained.”

In essence, it was found that Glencore had
not satisfied the Court as to the extent
of the activities that are properly to be
regarded as primary production activities.
The basis for Glencore’s contentions rested
on the content of note 6(f)(iii). It argued
that the use of the word “includes” had
the effect of extending the meaning of
what constitutes own primary production
activities to embrace activities of the
nature described undertaken in the course
of mining operations. The argument that
had found favour in the high court was
(paragraph [33]):
“…that the list set out in Note 6(f)(iii) is nonexhaustive, meaning that any mining activity that
does 'fit exactly within any of the activities referred
to in Note 6(f)(iii)... but are in reality part and parcel
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At paragraph [51], Petse DP considered the
principles of construction in determining
whether the court should accept the
argument that the word “includes” was
extensive rather than exhaustive:

of the kind of operations which the legislature
intended to include in the concept of primary
activities in mining... are subject to the concession
relating to rebates of distillate diesel fuel'.”

In determining this issue, Petse DP
prefaced the Court’s finding, at paragraph
[30], by stating:

“A non-exhaustive list would lead to unbusinesslike
or insensible result [sic]. This is so because an
interpretation that favours a non-exhaustive list
has a potential to frustrate the principal purpose
sought to be advanced by the imposition of fuel
levies on diesel in the first place. Thus, it would
be out of sync with the Government's fiscal
framework that was at the core of the introduction
of rebate Item 670.04. Even more, that some of
the activities included in the list unquestionably
fall outside the meaning of primary mining not only
reinforces the conclusion reached in this judgment
but also militates against the interpretation for
which Glencore contended. In addition, such an
interpretation pays no regard to the underlying
purpose and scheme of the Act which is to provide,
amongst others, for the levying of a fuel levy… [T]
here would have been no virtue in Note 6(f)(iii) listing
multiple activities encompassed by 'own primary
production activities in mining,' some of which go
beyond the extraction of coal from the ground, if
the list would nevertheless be non-exhaustive.”

“That Glencore is 'the user' and the holder of the
requisite authorisation is not in dispute. It is also
not in dispute between the antagonists that only
activities that relate to 'own primary production' in
mining qualify for a refund of fuel levies. Whilst the
phrase 'own primary production activities' has not
been defined, there can be no doubt that the list
contained in Note 6(f)(iii) comprehensibly sets out
activities that fall under the rubric of own primary
production activities in mining. Put differently, the
list covers activities that are inextricably linked to
primary mining, i.e. extraction of the mineral from
the ground.”

The judgment then traversed the principal
decisions on the interpretation of words
used in a statute and on the interpretation
of the word “include”. After citing passages
from early English and South African
decided cases, Petse DP (at paragraph
[45] of the SCA judgment) cited the
following extract from the judgment of
Langa CJ in De Reuck v Director of Public
Prosecutions, Witwatersrand Local Division
and Others 2004 (1) SA 406 (CC) at
paragraph [18]:

sector. This explains why Note 6(f)(iii) provides
for a long and comprehensive list of what is
encompassed by 'own primary production activities
in mining'. Put differently, the long list of inclusions
serves to carefully circumscribe the ambit of the
activities in respect of which rebate refunds may be
claimed under the relevant item, thereby dispelling
any notion that the list of inclusions is open-ended.
That the phrase 'own primary production activities
in mining' is nowhere defined in Note 6 also
reinforces this conclusion.”

Petse DP was therefore persuaded that
the purpose of listing activities that are
included as own primary mining activities
in Note 6(f)(iii) of Schedule 6 to the Act
was not to extend the meaning of the term
“own primary mining activities” but to
circumscribe that meaning. The judgment
concluded at paragraph [53]:

“The correct sense of ‘includes’ in a statute
must be ascertained from the context in which
it is used. Debele provides useful guidelines for
this determination. If the primary meaning of the
term is well known and not in need of definition
and the items in the list introduced by ‘includes’
go beyond that primary meaning, the purpose
of that list is then usually taken to be to add to
the primary meaning so that ‘includes’ is nonexhaustive. If, as in this case, the primary meaning
already encompasses all the items in the list, then
the purpose of the list is to make the definition
more precise. In such a case ‘includes’ is used
exhaustively…”

“In sum, to interpret the word 'include' in the
context in which it is used in Note 6(f)(iii) as
indicative of a non-exhaustive list would not only
be to ignore fiscal reality and the broader fiscal
framework that informed the introduction of rebate
Item 670.04 but also the object of the Act which,
through the imposition of fuel levies, sought to
broaden the government's revenue base. This
is manifest in the purpose of the Act and Item
670.04 itself. These factors impel the conclusion
that the diesel rebates were never intended to be
a complete reversal of the fuel levies in the mining

3
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Judgment of Rogers AJA
Rogers AJA, delivering the majority
judgment, took the view that the term “own
primary production activities” had to be
identified in contra-distinction to secondary
production activities. Thus, his judgment
states, at paragraph [59]:
“The lawmaker did not intend all mining activities
to benefit from the scheme, only ‘own primary
production activities’. Due weight must be given to
the word ‘primary’, of which the natural antonym
is ‘secondary’. In my view, ‘primary production
activities’ in mining mean activities associated with
extracting minerals from the ground as distinct from
activities which occur after minerals have been
extracted from the ground, such latter activities
being ‘secondary’.”

The question whether items should be
included as “own primary production
activities” rests on the pillar of the term
“primary”. This is explained in paragraph
[60]:
“In this case the ‘mineral’ for which Glencore
mines is coal. Glencore’s papers provided no
information about how the coal is extracted from
the ground. The operation appears to be an opencast mining operation. All the diesel-using activities
in issue are activities in relation to ‘coal’ after it
has been extracted from the ground. The material
transported from the pit is said to be ‘coal’.
The ‘coal’ is crushed to size in various operations
and transported by conveyor belt to a plant where
it is washed, stockpiled and taken to a railway
siding. Since all these operations take place after
the mineral (coal) has been extracted from the
ground, they are not within the ordinary meaning of
‘own primary production activities’.”

Rogers AJA considered that the
observation of Petse DP that certain of the
activities listed in Note 6(f)(iii) to Schedule 6
of the Act were of a nature consistent with
secondary activities should be questioned.
In his view the question whether the
activities were of a primary or secondary
PwC
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nature was contingent on the nature of
the mining activity. This was explained in
paragraph [62]:
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ground to be included in the rebate scheme.
Had such a list not been enacted, there may have
been doubt as to whether ancillary activities which
were necessary for primary production to take
place, but which did not themselves constitute
the act of extracting minerals from the ground,
were covered.”

“Certain minerals, typically metals such as gold,
silver, copper and the like, are embedded in ore.
Extracting mineral-bearing ore from the ground is
only part of the process of extracting the mineral,
since further processes have to be performed to
extract the mineral from the ore. In such cases,
‘primary production activities in mining’ can
sensibly include those further processes, i.e. all
processes until one has extracted the mineral for
which one is mining.”

The decision
Both judgments arrived at the
conclusion that the appeal should
succeed and that Glencore was
not entitled to the rebate in the
circumstances of its activities.

The judgment then continued to consider
the content of Note 6(f)(iii) to Schedule 6
of the Act. Rogers AJA noted the careful
use of words, such as “ores containing
minerals”, as opposed to simply using the
word “minerals”, as an indication that the
process remained primary until the mineral
was separated from the ore. In Glencore’s
case, the activities related to the extracted
mineral. Furthermore, item (cc) in the list
of activities referred to “operations for
the recovery of minerals” and expressly
excluded “post-recovery or post-mining
processing of those minerals”.

The takeaway
The approach to the interpretation of terms used in a statute was assiduously
followed in the judgment of Petse DP whereas the approach of Rogers AJA was less
detailed. That said, the primary finding in both judgments is identical, namely, that
there is a distinction between primary and secondary activities, and this distinction
was crucial.
This distinction was important in the context, with the context in issue being the
gathering of revenues through a levy on distillate fuels to expand the tax base.
This context clearly informed the court in determining what the principal issue was
and led the respective Justices to come to the same conclusion, notwithstanding
the difference in their reasoning.

Having established a distinction between
primary and secondary operations,
Rogers AJA held that Glencore had failed
to establish that any of the activities in
which Glencore used diesel fell within the
scope of Note 6(f)(iii).

It is clear from the decisions of the SCA relating to the fuel levy rebate that the law
relating to this tax is being carefully and narrowly interpreted and applied.

As to the argument concerning whether
the word “includes” should be interpreted
as extensive or exhaustive, Rogers AJA
considered, at paragraph [71], that this was
not necessary:
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“The main purpose of the list, in my view, is
to identify those activities sufficiently closely
associated with the extraction of minerals from the
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Punishment to fit the crime – even if a taxpayer’s tax
position is adopted based on the advice of its tax advisor
In the matter of LDC Taxpayer v The Commissioner for the
South African Revenue Service (IT 24888) [2021] ZATC 6, the
Tax Court in Cape Town handed down a judgment that provides
guidance on, inter alia, what constitutes prejudice to SARS in the
context of understatement penalties and perhaps serves as a
caution to taxpayers that SARS (and the Court) may not always
agree with the tax position taken by taxpayers, even where such
position is adopted on advice of its auditors.

Facts

Issues

During the 2017 year of assessment, the
taxpayer, who trades in properties and
building work, sold immovable property to
a purchaser for an amount of R25.2 million
in terms of a written sale agreement.
In terms of Clause 2 of the agreement, the
selling price was to be paid in tranches of
R350,000 ‘…on transfer of each erf to the
end user purchaser’ from the buyer.
The taxpayer did not declare the full capital
gain on the sale proceeds in its 2017
income tax return based on the advice
received from its auditors. The taxpayer’s
position was that the capital gain on the
sale would only accrue to it upon transfer
of each erf to third-party end users.

There were two main issues before the tax
court in this regard, namely:

Upon completion of an audit for the
2017 year, SARS included the full capital
gain in the taxpayer’s taxable income and
issued the taxpayer with an additional
assessment in terms of which SARS also
imposed a 25% understatement penalty
(“USP”) in terms of sections 222 and 223 of
the Tax Administration Act, No. 28 of 2011
(“the TAA”).
PwC
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• Whether there was an understatement
which was properly classified (in the
form of an omission from a return) and
which caused prejudice to SARS or the
fiscus as provided in the definition of
“understatement” in section 221 of the
TAA; and
• If so, whether the taxpayer’s
understatement arose due to
‘reasonable care not taken in completing
a return’.

Key evidence
Ms Mmamolete Marothodi (“Ms Marothodi”)
testified on behalf of SARS that the taxpayer
was entitled to the full proceeds of the sale
once the property was sold and transferred
to the purchaser during the 2017 year of
assessment. In this regard, the proceeds
were a capital gain that the taxpayer should
have included in its taxable income and the
failure to do so constituted an omission from
Synopsis | August 2021
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its tax return – resulting in a prejudice to
SARS, as –
a. SARS did not collect tax on the disposal
in the 2017 year; and
b. SARS had allocated its resources to this
audit.
During cross-examination, Ms Marothodi
conceded that by 2020, all the erven had
been sold (i.e. full payment received) and
that SARS would have recovered the tax
due on the full capital gain by that date.
As a result, the taxpayer’s counsel argued
that any financial prejudice to SARS would
then only be temporary. Ms Marothodi,
however, disagreed with this assertion
based on the revenue targets placed on
SARS by the National Treasury. According
to her, the amount should have been paid
in full in the 2017 year, and since it was not,
this caused financial prejudice.
With regard to failure on the part of the
taxpayer to take reasonable care in

PwC
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Judgment

completing its income tax return,
Ms Marothodi, inter alia, testified that she
had reached her conclusion by taking into
account

Cloete J dismissed the taxpayer’s
argument that the accrual did not take
place during the 2017 year of assessment.
The taxpayer ultimately accepted that
its failure to disclose and/or declare the
capital gain in question in its 2017 income
tax return constituted ‘an omission’ for
purposes of section 221 of the TAA or ‘an
incorrect statement in a return’.

a. the nature of the taxpayer’s business as
evidenced by its financial statements,
b. that SARS' integrated business register
(IBR) reflected that the taxpayer had
conducted a number of property
transactions undertaken by the taxpayer
in the past; and

As far as financial prejudice was
concerned, Cloete J stated that based
on Ms Marothodi’s testimony, the delay
in paying tax when due caused prejudice
to SARS or the fiscus, as SARS is given a
yearly target by National Treasury to collect
a certain amount of taxes and that in order
to reach that particular target, every cent
counts. Cloete J added that where taxes
are due in a particular year and are not
recovered in that year, the delay must
logically affect SARS’ ability to collect the
revenue as mandated by National Treasury.

c. the disclosure of a capital gain on
another similar transaction in the same
income tax return.
When it came to the question of the
percentage of the USP levied by SARS,
Ms Marothodi conceded that SARS should
have levied a higher USP in the behaviour
category of ‘no reasonable grounds for “tax
position” taken’, which carries a penalty in
a standard case of 50%.

6

Cloete J went on to state that:
“Government allocates yearly budgets based on
what is in its coffers. It is thus important for SARS
to collect taxes when they are due and not when
taxpayers believe they should pay them. Further,
the fiscus would have suffered a loss if SARS
had not conducted the audit to ascertain that the
disposal of the asset resulted in the accrual of
proceeds in the hands of the appellant in the
2017 year of assessment. Given its extent, the audit
undoubtedly entailed a resource allocation in the
form of additional time and human capital.”

Accordingly, in respect of the first issue, the
Tax Court found that:
• There was an omission from the
taxpayer’s 2017 income tax return;
• The omission resulted in prejudice to
SARS or the fiscus; and
• This qualified as an understatement for
purposes of section 221 of the TAA.
SARS was therefore entitled to impose
an understatement penalty in terms of
section 223 of the TAA.
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The court then turned to the second
issue, i.e. whether SARS had correctly
categorised the understatement as being
the result of ‘reasonable care not taken
in completing a return’. Although during
argument SARS advanced various reasons
why it was correctly categorised as such,
the Court held that SARS was bound by
the concession made by Ms Marothodi
that, in hindsight, the penalty should
rather have been based on ‘no reasonable
grounds “for tax position” taken’, which
would have attracted a penalty of 50%.
The Court concluded that SARS erred in
imposing a 25% penalty as opposed to a
50% penalty. Counsel were then given the
opportunity to file supplementary heads
of argument dealing with, inter alia, the
question of whether the Court had the
discretion to increase the penalty from
25% to 50% in terms of s 129(3) of the
TAA, if it concluded that SARS should have
levied a 50% penalty.
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before that court. This is determined by
Rule 34, which provides:

SARS Watch

Key takeaways
• A prejudice to SARS or the fiscus,
for the purposes of USPs, does not
only come in the form of money not
collected by SARS but may also
come in the form of resources (staff)
being allocated to tasks that take
them away from being able to attend
to other SARS matters.

“The issues in an appeal to the tax court will be
those contained in the statement of the grounds of
assessment and opposing the appeal read with the
statement of the grounds of appeal and, if any, the
reply to the grounds of appeal.”

It was fairly conceded by counsel for
SARS, that SARS had never raised the
issue of the increase of the reduced
penalties for adjudication before the Tax
Court… SARS only sought to justify the
reduced penalties. It follows that it was
incompetent for the Tax Court to have
increased the reduced penalties.’

• Taxpayers are cautioned that SARS
may not always agree with the
taxpayer’s tax position taken, even if
the taxpayer has acted upon advice
from its auditors.

In closing, the Court held that its
interpretation of judgment in Purlish did
not mean that the taxpayer then escapes
liability for the penalty imposed by SARS,
but simply that it nonetheless remains
liable for the reduced 25% penalty.

• Although not done so in this matter,
the Tax Court has the power to
increase the USP initially levied
by SARS in terms of section
129(3) of the TAA in certain limited
circumstances.
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At paragraph 48, Cloete J stated that ‘[t]he
short answer is that we are precluded from
doing so’.
In the case of Purlish Holdings v The
Commissioner for the South African
Revenue Service (76/18) [2019] ZASCA 04
(26 February 2019), it was held as follows:
‘[25] The next question is whether the
Tax Court was entitled to increase the
understatement penalties levied by SARS.
Section 129(3) of the TAA empowers the
Tax Court to increase an understatement
penalty. But, that only arises if the issue
has been properly raised for adjudication

PwC
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Legislation
12 August 2021
12 August 2021
12 August 2021
11 August 2021

Second batch of the 2021 draft Taxation Laws Amendment Bill
Second batch of the 2021 draft Tax Administration Laws Amendment Bill
Draft Explanatory Notes on the Emergency Tax Relief Measures
Draft Notice in Respect of Renewable Energy Premium for Carbon Tax Act 40821

Comments must be submitted to SARS and National Treasury by Saturday, 28 August 2021.
Comments must be submitted to SARS and National Treasury by Saturday, 28 August 2021.
Comments must be submitted to SARS and National Treasury by Saturday, 28 August 2021.
Comments should be submitted to National Treasury by Friday, 10 September 2021.

Customs and excise
27 August 2021

23 August 2021

20 August 2021

13 August 2021

13 August 2021

13 August 2021
13 August 2021

2 August 2021

PwC

Correction Notice – By the substitution of the reference to rebate item “317.03” with
rebate item “317.04” where it appears in refund item 538.00/00.00/04.00 published
through Notice No. R. 728 of Government Gazette No. 44983 dated 13 August 2021
Amendment to Part 1 of Schedule No. 2, by the deletion as well as substitution of
various items under item 201.02, in order to maintain the anti-dumping duties on
frozen bone-in portions of the species Gallus domesticus originating in or imported
from Germany, the Netherlands and the United Kingdom – ITAC Report No. 666
Imposition of provisional payment in relation to anti-dumping against the alleged
dumping of clear float glass originating in or imported from Malaysia classifiable
under tariff subheadings 7005.29.17; 7005.29.23; 7005.29.25; 7005.29.35;
7005.29.45; 7005.29.55 and 7005.29.65 – ITAC Report No. 664
Amendment to Part 1 to Schedule No. 3, by the substitution of Note 8.3 as well as
the Notes to items 317.00 and 317.07, as a consequence of the implementation of
APDP Phase II
Amendment to Part 1 to Schedule No. 4, by the substitution of the description in
item 410.03/87.00/01.02 in order to include reference to new rebate item 307.04, as
a consequence of the implementation of APDP Phase II
Amendment to Part 3 to Schedule No. 5, by the insertion of item 538.00/0.00/04.00,
as a consequence of the implementation of APDP Phase II
Amendment to Part 4 to Schedule No. 6, by the substitution of Note 4 in
order to include the reference to rebate item 317.04, as a consequence of the
implementation of APDP Phase II
Amendment to Part 3 to Schedule No. 2, by the substitution of item
260.03/7318.15.39/01.08, in order to extend the safeguard measures on imports of
screws fully threaded with hexagon heads made of steel at a rate of 25,61% – ITAC
Report No. 668

Correction notice R758 published in Government Gazette No. 45057, with an implementation date of
27 August 2021.
Notice R752 published in Government Gazette No. 45032, with an implementation date of 23 August 2021.

Notice R740 published in Government Gazette No. 45004, with effect from 20 August 2021 up to and
including 18 February 2022.

Notice R730 published in Government Gazette No. 44893, with retrospective effect from 1 July 2021.

Notice R729 published in Government Gazette No. 44893, with retrospective effect from 1 July 2021.

Notice R728 published in Government Gazette No. 44893, with retrospective effect from 1 July 2021.
Notice R727 published in Government Gazette No. 44893, with retrospective effect from 1 July 2021.

Notice R673 published in Government Gazette No. 44923, with effect from 2 August 2023 up to and including
1 August 2024.
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Amendment to Part 3 to Schedule No. 2, by the substitution of item
260.03/7318.15.39/01.08, in order to extend the safeguard measures on imports of
screws fully threaded with hexagon heads made of steel at a rate of 30,6% – ITAC
Report No. 668
Amendment to Part 3 to Schedule No. 2, by the substitution of item
260.03/7318.15.39/01.08, in order to extend the safeguard measures on imports of
screws fully threaded with hexagon heads made of steel at a rate of 35,6% – ITAC
Report No. 668
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Notice R672 published in Government Gazette No. 44923, with effect from 2 August 2022 up to and including
1 August 2023.

Notice R671 published in Government Gazette No. 44923, with effect from 2 August 2021 up to and including
1 August 2022.

Case law
According to judgment date
10 August 2021

Commissioner, South African Revenue Service v Glencore Operations SA (Pty) Ltd
(462/2020) [2021] ZASCA 111

The entitlement to a refund of diesel fuel levy used for primary production in mining.

Interpretation Note
16 August 2021
12 August 2021

Draft Interpretation Note – Reduced Assessments: Meaning of “Readily Apparent
Undisputed Error”
IN 43 (Issue 8) – Circumstances in which certain amounts received or accrued from
the disposal of shares are deemed to be of a capital nature

6 August 2021

IN 79 (Issue 3) – Produce Held by Nursery Operators

6 August 2021

Draft Interpretation Note on disposal of assets by deceased person, deceased
estate and transfer of assets between spouses
IN 69 (Issue 3) – Game Farming

6 August 2021

Comments must be submitted to SARS by Friday, 29 October 2021
This Note provides clarity on the interpretation and application of section 9C, which deems any amount
received or accrued (other than a dividend or foreign dividend) or any expenditure incurred in respect of an
equity share to be of a capital nature if that equity share had, at the time of the receipt or accrual of that
amount or incurral of that expenditure, been held for a continuous period of at least three years.
This Note provides guidance on the valuation of produce held and not disposed of by nursery operators at
the beginning and at the end of each year of assessment.
Comments must be submitted to SARS by Friday, 10 September 2021.
This Note provides guidance on the application of selected sections of the Act and paragraphs of the
First Schedule to persons carrying on game-farming operations, with its primary focus being the provisions
applicable to livestock. It is not intended to deal with farming in general.

Guides and Forms
30 August 2021

Taxation in South Africa 2021

30 August 2021

Guide on Income Tax and the Individual (2020/21)

23 August 2021

Guide to make an appointment

20 August 2021

How to download the new SARS eFiling browser – External Guide

17 August 2021
16 August 2021

BRS – PAYE Employer Reconciliation v20 0 2
Guide on the Taxation of Franchisors and Franchisees (Issue 2)

11 August 2021

How to Register for eFiling and Manage Your User Profile

PwC

This is a general guide providing an overview of the most significant tax legislation administered in
South Africa by the Commissioner for the South African Revenue Service (SARS).
The purpose of this guide is to inform individuals who are South African residents of their income tax
commitments under Income Tax Act 58 of 1962.
The eBooking system has been enhanced and updated with the following features: An auto reminder SMS/
email will go out to the taxpayer at least 24 hours before the taxpayer’s appointment, all requirements for
‘certified’ copies of supporting documents were removed, mobile tax units and pop-ups were added as a
channel option and more.
The SARS eFiling browser now includes Mac users. The SARS browser enables access to all eFiling forms,
including the few that still require Adobe Flash, thus maintaining compliance with your filing obligations.
The guide has been updated with the ETI field validations to make provision for COVID-19 extended ETI.
This guide considers the income tax implications of specified income received and specified expenditure
incurred by franchisors and franchisees.
The guide was updated with the latest information on the Chatbot and Approve Tax Type Transfer request.
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Diesel rebates: “own primary production in mining”

Punishment to fit the crime – even if a taxpayer’s tax position is
adopted based on the advice of its tax advisor

6 August 2021

Basic Guide to Tax Exemption for Public Benefit Organisations (Issue 3)

6 August 2021

Guide to the SARS MobiApp

6 August 2021
6 August 2021

Draft Tax Exemption Guide for Institutions, Boards or Bodies
Draft Tax Exemption Guide for Companies Wholly Owned by Institutions,
Boards or Bodies

SARS Watch

This guide has been prepared to assist organisations in understanding the basic requirements to obtain and
retain approval as a public benefit organisation.
The guide has been updated with Tax Compliance Status requests and requesting an eBooking appointment
with SARS without having to log in first.
Comments must be submitted to SARS by Friday, 8 October 2021.
Comments must be submitted to SARS by Friday, 8 October 2021.

Other
30 August 2021

OECD: Forum on Tax Administration newsletter

30 August 2021

Tax Alert – Green Paper: National Social Security Fund

27 August 2021

Customs Letter: Pilot of ePenalty System

27 August 2021

Customs: Pilot of Number Plate Recognition system

11 August 2021

Media Statement: Early Access to Retirement Savings

10 August 2021

Tax Alert – Treatment of South African retirement funds on cessation of residence

5 August 2021

OECD: Harmful tax practices – peer review results

2 August 2021

Tax Alert – Emergency tax measures to address effects of COVID-19 and unrest

PwC

The newsletter provides an update on the recent developments of the Forum on Tax Administration work
programme.
This alert discusses the Green Paper on National Social Security Fund which was gazetted by the Minister of
Social Development on 18 August 2021.
SARS has decided to pilot the ePenalty system outcomes with cargo reporters for a period of three months,
starting on 1 September 2021 and
concluding on 30 November 2021. During this period, cargo reporters (e.g., carriers and freight forwarders)
will not be penalised.
The NPR solution is an initiative under the Customs Modernisation Programme and is informed by the SARS
Strategic Objectives of making it easy for taxpayers and traders to comply with their obligations, as well as to
detect taxpayers and traders who do not comply, and to make non-compliance hard and costly.
In response to the many media queries, National Treasury has provided more details on the approach and
planned timelines concerning the proposal to allow for greater preservation with limited pre-retirement
withdrawals from retirement funds.
The alert gives an overview of the proposed legislative amendment, which could potentially result in an
individual being in a position of double tax on their withdrawal or periodic payments from a South African
retirement fund on cessation of South African tax residency.
A summary of the April 2021 Forum on Harmful Tax Practices meeting has been provided as well as a
consolidated update of the regimes reported in Harmful Tax Practices – 2018 Progress Report on
Preferential Regimes.
This Alert provides an overview of the tax measures announced on Sunday, 25 July by the President, which
are generally previously used measures that have been reintroduced.
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