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Complexity of the South African Income Tax Act, 1962

The South African Income Tax 
Act, 1962 (Act No. 58 of 1962), 
as amended (“the Income Tax 
Act”), is just that: a single 
Act of Parliament (assented 
to and that commenced in 
1962) that has been regularly 
amended (by more than 100 
amending Acts of Parliament 
and Government Notices) since 
1962.

Effectively, this means that if one were to 
attempt to ensure accuracy and that one is 
relying on the official, ‘correct’ version of 
‘the Income Tax Act’ (as duly promulgated 
by South Africa’s legislature), one would 
need to be able to access not only the 
original 1962 Act, but all of the amending 
Acts (and Government Notices) that amend 
that original 1962 Act. Whilst there are a 
number of publishers which, from time to 
time (i.e. usually, annually and based on 
annual legislative amendments) publish a 
consolidated version of what the Income 
Tax Act could look like were it to be officially 
consolidated (for example, by an Act of 
Parliament), there is no single official, 
‘correct’ version of the Income Tax Act that is 
packaged in an easily accessible volume.

Clearly, accessing the official, ‘correct’ 
version of the Act is, for all intents and 
purposes, not practically possible. The 
activities involved in managing over 
100 separate Acts to ensure that one is 
reading the official version of a particular 
provision (introduced in, say, 2014) that 
is, for example, part of a section originally 
introduced by the original 1962 Act would 
be so time consuming and full of opportunity 
for error as to be fruitless.

As a consequence, tax practitioners, 
academics, businessmen or government 
officials who wish to determine the tax 
treatment of a particular transaction 
will invariably rely on the one or more 
commercially available ‘consolidated’ 
versions of the Income Tax Act. Whilst this is 
not only convenient but also necessary, there 
are few who fully appreciate that what they 
are using is, effectively, a publisher’s view of 
what the Income Tax Act would look like if it 
were to be officially consolidated.

‘Unofficial’ consolidation

The process of commercial, ‘unofficial’ 
consolidation described above gives rise to a 
number of problems.

Little or no account is taken of the fact that 
errors may have been made by the editors 
in performing any particular consolidation. 
Moreover, because no one relies on official 
versions of the amending acts consolidation 

errors are invariably never detected. Once 
unofficially consolidated, these errors are 
perpetuated, invariably permanently.

The age of the Income Tax Act

A great deal of the complexity of the Income 
Tax Act arises merely as a result of its age. In 
order to remain effective, fiscal legislation 
needs to undergo frequent amendment. This 
is not only a result of the need to ensure 
that avoidance practices are adequately 
dealt with, but also simply to keep pace 
with changing commercial practices and a 
constantly-evolving business environment.

More than 100 different amending 
instruments – each not only potentially 
adopting its own style and conventions, 
but also potentially being underpinned by 
different policy objectives – have amended 
the Income Tax Act since 1962.

Frequent amendment over a lengthy period, 
in itself, should not give rise to complexity. 
However, when the length of the period is 56 
years and little systematic and coordinated 
attempt is made during that period to 
consolidate the legislation and ensure 
uniformity, complexity increases almost 
exponentially. 

Thus, the Income Tax Act reflects a plethora 
of different styles and conventions. Over the 
course of almost 60 years, many people (and 
groups of people, with different objectives 
and interests) have been involved in drafting 

and editing the Income Tax Act. Different 
conventions and different styles have been 
used in drafting provisions. Many provisions 
have been inserted into the Income Tax Act 
without any thought having been given to 
the overall structure and ordering of the 
Act (often, where a particular provision is 
inserted is based solely on convenience). 
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Approach of revenue authorities 
to avoidance and enforcement

For a number of reasons, the South African 
Revenue Service (‘SARS’) has often taken 
the approach of settling disputes with 
taxpayers before a judicial decision is made 
and published. There are many reasons for 
this: SARS may not have sufficient evidence 
or (due to circumstances beyond its control) 
it may not have prepared adequately for 
the matter, and therefore may not wish 
to risk losing the matter in court. It will 
therefore settle the matter with the taxpayer 
in order to safeguard at least some revenue 
(as opposed to losing the matter in court 
and thereby realising no revenue). In any 
litigious process (whether the process 
involves the application of fiscal legislation 
or not), simple prudence and economics 
dictate that litigants should weigh up the risk 
of losing in court, and should act accordingly.

There are, however, circumstances in 
which settlement of a dispute with a 
taxpayer could, at least indirectly, result 
in complicating the Income Tax Act. For 
example, where the dispute involves an 
issue of interpretation, SARS might not be 
willing to pursue the matter until judgment 
is obtained and an appropriate judicial 
decision published. SARS might not wish an 
interpretive position adopted by a taxpayer 
to be upheld in court: other taxpayers would, 
on publication of the decision, be entitled 
to apply the decision to their matters. The 
net effect is that uncertainty is maintained, 
with a dearth of judicial involvement in the 
development of law and a shortage of the 
judicial provision of interpretive tools and 
guidelines.

In a similar vein, there are instances in 
which legislation has been ‘over-drafted’ 
(i.e. drafted with a view to covering every 
single possible scenario of avoidance), in 
order to minimise the possibility of adverse 
judicial findings against SARS (as opposed 
to drafting in a simpler manner, which 
opens the possibility of such adverse judicial 
findings).

The Income Tax Act as a policy 
tool

As is the case in almost all jurisdictions, the 
South African tax system is used to address 
market failures and advance non-fiscal policy 
objectives. Whilst political involvement and 
the efficiency of the tax system have been the 
main drivers behind such interventions and 
whilst it is inevitable that this will take place 
in any tax system, its effect on the complexity 
of legislation should not be underestimated.

What has been done?

As a first, and – arguably overdue – 
significant step in the simplification of 
South Africa’s income tax legislation, the 
Tax Administration Act, 2011 (‘the TAA’), 
commenced operation on 1 October 2011.

The TAA is both a principal Act (i.e. it 
introduced its own provisions, and is a 
‘stand-alone’ Act) and an amendment 
Act (i.e. of the Income Tax Act and other 
fiscal Acts, by removing all procedural and 
administrative provisions from the Income 
Tax Act and other fiscal Acts).

As such, the TAA (simply by removing 
all administrative provisions from the 
Income Tax Act and the other fiscal Acts so 
that they can be placed in one single Act) 

constitutes a significant step towards the 
overall simplification of South African fiscal 
legislation.

Greg Smith
National Tax Technical

+27 (0) 11 797 4522 
+27 (0) 83 231 6251
greg.smith@pwc.com

What should be done going 
forward?

There has, for some time, been a great 
deal of debate regarding whether or 
not a comprehensive rewrite of the 
Income Tax Act should be undertaken. 
It is submitted that, given the significant 
difficulties arising in the current 
situation (some of which are discussed 
above), the question should not be 
whether, but when.

The task, however, will require 
substantial planning and a significant 
investment of time and effort and it 
should not be underestimated.

At this point in time there is no formal 
clear undertaking by SARS to rewrite the 
Income Tax Act.
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The responsible taxpayer through a new lens of transparency: 
Corporates as a visible and valuable part of society

In a report on sustainability1 released 
by PwC, corporates were evaluated 
through a new lens, and it was 
emphasised that ‘business cannot 
succeed in a society that fails’. This 
implies that business success is not 
possible if the societies in which 
businesses are situated are not 
functioning. Successful business 
leaders recognise the need to focus on 
sustained value creation. Now more 
than ever, this requires a broader view 
of growth than just increased output 
and short-term financial returns, as 
significant mega-trends are putting the 
resilience, sustainability and impact of 
organisations’ strategies and business 
models to the test. Corporates are a 
visible part of society and as such have 
a responsibility to contribute to it.

According to a recent article published 
by Forbes,2 if a business is genuinely 
transparent and open about its commitment 
to behaving responsibly, and making 
information accessible, this significantly 

economy, society and the environment, and 
also eradicate or ameliorate the negative 
impacts on them. In this way, the company 
will be creating holistic value for society. 
Boards have to think in a sustained way 
about how they demonstrate being good 
corporate citizens; they also need to 
recognise that they can no longer operate on 
the basis of attempting to maximise profit 
while having a negative impact on society 
and the environment, even if this is within 

affects stakeholders’ behaviour, as business 
has a strong and positive role to play in 
society. The purpose of a company extends 
beyond creating value for shareholders. It 
includes the company’s role in society, and 
the contribution it makes to the economy 
and to the lives of employees, customers and 
communities where it is located.

Establishing transparency, being responsive 
and providing vital information enables 
corporates to promote themselves as a 
trusted brand. This means taking steps to 
go further than regular communication to 
stakeholders. It also requires corporates 
to reconsider whether their corporate 
reporting is effective, as it is fundamental 
to building trust through transparency and 
accountability.

As Judge Professor Mervyn King recently 
noted in his address to the International 
Integrated Reporting Council,3 good 
corporate citizenry demands that a 
board should develop a strategy on how 
the company will enhance the positive 
impacts on the three critical dimensions 
of sustainable development, namely the 

1 Mammatt, J (2016) Better performance through 
understanding risks and impacts [incomplete reference]

2 Lin, U., Eisingerich, A. (2018) ‘Can You Handle The 
Truth? How Transparent Companies Become Role 
Models To Consumerism’, www.forbes.com

3 http://integratedreporting.org/news/2018-address-by-
judge-professor-mervyn-king-chairman-of-the-council-
iirc/

Social instability 50%

Geopolitical uncertainty 45%

Over-regulation 48%

Cyber threats 45%

Availability of key skills 43%

Increasing tax burden 49%

Exchange rate volatility 45%

Uncertain economic growth 45%

Populism 43%

Unemployment 39%

Africa

the bounds of the law. That is poor corporate 
citizenry and committing wrongs against 
humanity.

Integrating tax

In the 2018 PwC CEO survey it was noted 
that the increasing tax burden is the second-
biggest threat for corporates operating in 
Africa. 
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From the 2018 PwC CEO Survey

One of the reasons is that even if a corporate 
is operating within the law, public perception 
of its tax policies could erode trust.4 
Although media articles and reports from 
NGOs do not necessarily indicate any wrong 
or illegal practice on the part of the taxpayer, 
the impact on a company’s reputation can 
be significant. Taxation plays a fundamental 
role in effectively raising and allocating 
domestic resources for governments to 
deliver essential public services and achieve 
broader development goals.

Politicians, citizens and the media are 
increasingly linking tax and corporate 
responsibility to the extent that it has 
become essential not only for governing 
bodies but also for corporate sustainability 
officers to understand their business’s tax 
decisions and how these decisions impact the 
company’s financial results and stakeholders. 
So when corporates are evaluated through 
a new lens, senior executives and governing 
bodies should be able to explain to investors 
how their company’s global tax strategies 
align with their sustainability commitments.

The C-suite, as well as investor relation 
and finance teams, need to be aware that 
there is a growing public perception that 
multinational companies are not paying 
their fair share of taxes, especially in 
developing countries. For this reason it 
is imperative to establish and maintain a 
formalised approach and strategy to tax 
transparency and communication that 
defines key messages, consistent messaging 

and participants, roles, channels, format and 
frequency.

The King IV Report on Corporate Governance 
(King IV) has brought substance to the 
requirements of being a responsible taxpayer 
in South Africa. It views aggressive tax 
strategies as unacceptable. King IV applies to 
listed companies in South Africa and requires 
of their governing boards to demonstrate 
corporate citizenship by being responsible 
taxpayers. Considerations should include 
inter alia responsible tax policies, and King 
IV suggests disclosure on e.g. a board’s tax 
strategy and tax governance structure. King 
IV also suggests that the organisation’s 
board and audit committee should be 
responsible for a tax strategy and policy 
that are compliant but also congruent with 
corporate citizenship and wider stakeholder 
considerations, and take account of 
reputational repercussions.

The OECD Observer published an article by 
PwC5 in which it was stated that being a 
responsible taxpayer and corporate citizen 
means a corporate is able to demonstrate 
how its business adds value, now and in 
the future, for shareholders, but also for 
other stakeholders, including employees, 
customers, government and the wider 
community. Paying tax is clearly part of the 
economic dimension, and how companies 
contribute to the creation of prosperity and 
to stability. Taxes provide essential public 
revenues for governments to meet economic 
and social objectives. Other aspects of the 
economic dimension include creating jobs 

and employment, and generating business 
for suppliers.

There is no doubt that disclosures around 
tax strategies, tax governance and tax 
risk management and open and honest 
information on the economic contributions 
in each jurisdiction will become increasingly 
important going forward, as companies look 
to build trust in their tax affairs.

We are also seeing a significant move 
towards requirements for transparency of a 
taxpayer’s position on tax, tax strategy, tax 
numbers, key performance numbers, and 
economic contributions (taxes and other 
regulatory levies payable to the government, 
investment in infrastructure, employment 
opportunities and social upliftment) per 
jurisdiction. Explanations of internal 
governance processes are recognised as 
evidence of tax oversight at board or audit 
committee level.

4	 Andy	Ruggles,	Mark	Schofield,	and	Michael	Shehab	
(2017) ‘The Marriage of Tax and Strategy’, Strategy & 
Business, Issue 89

5 http://oecdobserver.org/news/archivestory.php/
aid/3132/Corporate_responsibility_and_paying_tax.
html
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The opportunity for change: 
Creating strategic value and 
being future ready

The world is changing, and the role of the 
tax function is changing. Scrutiny over tax 
positions taken will only increase.

Corporate taxpayers need to be comfortable 
that:

• There is clarity on how tax fits into its 
approach and strategy on corporate 
responsibility.

• The business is ready to take up the 
challenge of greater tax transparency and 
how better to communicate its tax affairs. 

• Internal stakeholders understand that 
corporate decisions around taxation are 
financially material and therefore relevant 
for creating long-term value.

• Data related to the business’s position 
on tax, tax strategy, tax numbers, 
key performance numbers, and 
economic contributions (taxes and 
other regulatory levies payable to the 
government, investment in infrastructure, 
employment opportunities and social 
upliftment) per jurisdiction is not just 
accessible for disclosure but relevant and 
understandable.

• A clearly defined tax stakeholder 
engagement plan is in place to build 
stronger relationships and effectively 
communicate tax-related information to 
governments, regulators, investors, and 
the public.

• Key performance indicators and 
management reports relating to the tax 
transparency issue are in place.

The takeaway

In order to address the changing tax 
world corporates need to be future 
aware and future ready. With this in 
mind it is not only necessary for them 
to know where to go but to think about 
getting there and what the journey will 
look like. In the process they will be able 
to create value through tax transparency, 
as it:

• demonstrates responsible citizenry, 
builds trust, enhances reputation

• improves your relationship with 
revenue authorities

• helps investors understand the effect 
of taxes on the bottom line

• pre-empts media scrutiny 
• helps stakeholders better understand 

the benefits provided by business
• demonstrates the link between tax 

and economic development
• indicates accountability.

Companies should develop a strategic 
response: Transparency to whom 
and for what purpose? Who are your 
stakeholders and what do they want 
to know? What are you required to 
disclose? What additional information 
would be useful to help with that 
understanding? 

Companies should not disclose more, but 
a strategic response will identify where 
additional disclosures are needed, can 
create value and can be helpful in the 
turbulent tax landscape of today.

 

Gert Meiring
Lead: Tax Reporting and Strategy

+27 (0) 11 797 5506 
+27 (0) 83 703 2254 
gert.meiring@pwc.com
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SARS Watch: 
26 September 2018 – 25 October 2018

Legislation

24 Oct • Tax Administration Laws Amendment Bill [Bill 39—2018];

• Taxation Laws Amendment Bill [Bill 38—2018];

• Rates and Monetary Amounts and Amendment of Revenue Laws Bill [B37—
2018]

The Minister of Finance tabled the Bills in the National Assembly on 24 October 2018.

19 Oct The Tariff Amendment Notice, scheduled for publication in the Government Gazette, 
relates to the amendments to Part 1 of Schedule No. 1, by the substitution of tariff 
subheadings 1001.91 and 1001.99 as well as 1101.00.10 and 1101.00.90 to increase 
the	rate	of	customs	duty	on	wheat	and	wheaten	flour	from	29,85c/kg	and	44,77c/
kg to 49,07c/kg and 73,61c/kg respectively, in terms of the existing variable tariff 
formula – Minute 11/2018

Notice R. 1134 published in Government Gazette No. 41986 with an implementation date 
of 19 October 2018.

17 Oct Draft public notice – listing the failure by a company to submit an income tax return 
as and when required under the Income Tax Act for years of assessment ending 
during the 2009 and subsequent calendar years – as an incidence of non-compliance 
by	a	person	in	terms	of	section	210(2)	that	is	subject	to	a	fixed	amount	penalty	in	
accordance with section 210 and 211

Comments must be submitted by 31 October 2018.

16 Oct • Draft forms relating to stills and manufacture of excise goods for own use:

• Form DA 185 – Application form – Registration/licensing of customs and excise 
clients;

• Form DA 185.4A14 – Registration client type 4A14 – Registered still;

• Form DA 185.4A15 – Registration client type 4A15 – Manufacture of excisable 
goods solely for own use by the manufacturer;

• Form DA 185.4B11 – Licensing client type 4B11 – Distillation of spirits by an 
agricultural distiller;

• Form DA 185.4B12 – Licensing client type 4B12 – To own, possess or keep 
stills;

• Form DA 185.4B13 – Licensing client type 4B13 – To manufacture or import stills 
for sale or to repair stills for reward.

Comments must be submitted by 23 October 2018.

5 Oct Amendment to Part 1 of Schedule No. 1, by the substitution of tariff subheadings 
1701.12, 1701.13, 1701.14, 1701.91, and 1701.99 to increase the rate of customs 
duty on sugar from 419.52c/kg to 460.86c/kg in terms of the existing variable tariff 
formula – Minute M10/2018

Notice R. 1081 published in Government Gazette No. 41960 with an implementation date 
of 5 October 2018.
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4 Oct Draft list of qualifying physical impairment or disability expenditure and Draft ITR-DD 
Form	–	Confirmation	of	Diagnosis	of	Disability.

Comments must be submitted by 5 November 2018.

27 Sep Amendment to Part 3 of Schedule No. 2, by the substitution of safeguard item 
250.02/0207.14.9/01.07 to phase down safeguard duty from 25% to 15% on frozen 
bone-in chicken portions of fowls of the species Gallus domesticus

Notice R. 1011 published in Government Gazette No. 41939 with a date of implementation 
of 12 March 2021 up to and including 11 March 2022.

27 Sep Amendment to Part 3 of Schedule No. 2, by the substitution of safeguard item 
250.02/0207.14.9/01.07 to phase down safeguard duty from 30% to 25% on frozen 
bone-in chicken portions of fowls of the species Gallus domesticus

Notice R. 1010 published in Government Gazette No. 41939 with a date of implementation 
of 12 March 2020 up to and including 11 March 2021. 

27 Sep Amendment to Part 3 of Schedule No. 2, by the substitution of safeguard item 
250.02/0207.14.9/01.07 to phase down safeguard duty from 35.3% to 30% on frozen 
bone-in chicken portions of fowls of the species Gallus domesticus

Notice R. 1008 published in Government Gazette No. 41939 with a date of implementation 
of 12 March 2019 up to and including 11 March 2020. 

27 Sep Amendment to Part 3 of Schedule No. 2, by the insertion of safeguard item 
250.02/0207.14.9/01.07 to implement safeguard duty of 35.3% on frozen bone-in 
chicken portions of fowls of the species Gallus domesticus

Notice R. 1009 published in Government Gazette No. 41939 with a date of implementation 
of 28 September 2019 up to and including 11 March 2019.

27 Sep Part 1 of Schedule No. 1, by the substitution of tariff subheadings 1001.91 and 
1001.99 as well as 1101.00.10 and 1101.00.90 to reduce the rate of customs duty on 
wheat	and	wheaten	flour	from	64,06c/kg	and	96,09c/kg	to	29,85c/kg	and	44,77c/kg	
respectively, in terms of the existing variable tariff formula – Minute 09/2018.

Notice R. 1097 published in Government Gazette No. 41939 with a date of implementation 
of 19 October 2018.

Interpretation Notes (IN)

4 Oct IN104 Exemptions – Foreign pensions and transfers This Note provides clarity on the interpretation and application of section 10(1)(gC)(ii) to a 
lump sum, pension or annuity received by or accrued to any resident from a source outside 
the Republic.

Rulings

11 Oct BPR 311 – Photovoltaic solar energy plants This ruling determines the deductibility of expenditure to be incurred to install photovoltaic 
solar energy plants at sites owned and leased by the applicant.

Guides

16 Oct Guide	on	the	calculation	of	the	tax	payable	on	lump	sum	benefits	(Issue	3) This guide focuses on the determination of the tax payable on the taxable portion of the 
lump	sum	benefit,	and	not	on	the	actual	calculation	of	the	taxable	portion	in	terms	of	the	
Second Schedule.

11 Oct Guide on mutual agreement procedures (Issue 2) and minimum information 
requirements for MAP requests

This is a general guidance on the mutual agreement procedure (MAP) that allows 
competent authorities from the governments of contracting jurisdictions to interact with the 
intent to resolve international tax disputes. 

9 Oct Comprehensive guide to capital gains tax (Issue 7) The date of the issue is 9 October 2018



This publication is provided by PricewaterhouseCoopers Inc. for information only, and does not constitute the provision of professional advice of any 
kind. The information provided herein should not be used as a substitute for consultation with professional advisers. Before making any decision or 
taking any action, you should consult a professional adviser who has been provided with all the pertinent facts relevant to your particular situation. No 
responsibility for loss occasioned to any person acting or refraining from action as a result of any material in this publication can be accepted by the 
author, copyright owner or publisher.

©	2018	PricewaterhouseCoopers	Inc.	All	rights	reserved.	PricewaterhouseCoopers	refers	to	the	network	of	member	firms	of	PricewaterhouseCoopers	
International Limited, each of which is a separate and independent legal entity. (18-22969)


	Next Page 4: 
	Page 1: 

	Previous Page 3: 
	Page 2: 
	Page 3: 
	Page 4: 
	Page 5: 
	Page 6: 
	Page 7: 
	Page 8: 

	Next Page 3: 
	Page 2: 
	Page 3: 
	Page 4: 
	Page 5: 
	Page 6: 
	Page 7: 
	Page 8: 

	Previous Page 4: 
	Page 9: 



