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contribution

Disputes concerning the interpretation of the general deduction 
formula in section 11(a) of the Income Tax Act (“the Act”) rarely reach 
the Supreme Court of Appeal (“SCA”) because the principles are well 
established and are usually capably dealt with in the subordinate 
courts. However, where the amount at stake is large or the issue is 
novel, some matters do permeate through to the top court. One such 
matter, heard in the SCA on 17 August, involved the deduction of a 
contribution made by an employer to a trust to provide financing for 
an employee share incentive scheme.

The SCA judgment in the matter of Commissioner for the South African Revenue Service 
v Spur Group (Pty) Ltd [2021] ZASCA 145 (15 October 2021) dealt with two issues, 
namely whether an amount of expenditure incurred by the taxpayer was deductible for 
income tax purposes and, if it was not deductible, whether SARS was precluded by 
prescription from raising assessments in the relevant years of assessment. This article 
deals with the first issue. The issue relating to prescription will be the subject of a 
subsequent article.

Facts

The taxpayer (“Spur”) is the principal operating company in the group controlled by  
Spur Corporation Ltd (“HoldCo”), a listed company. In 2004, Spur and HoldCo resolved  
to implement an employee share incentive scheme to promote the growth and profitability 
of Spur.1

To give effect to the scheme, HoldCo established a trust, the Spur Management Share 
Trust (“the Trust”), a discretionary trust of which HoldCo was the sole capital and income 
beneficiary. The Trust formed a company (“NewCo”) and employees nominated by Spur 
were invited to acquire ordinary shares in NewCo, in proportions determined by Spur, for 
the nominal consideration of 1 cent per share. The participants were required to pay for 
the shares in cash and, in terms of the share scheme, were not entitled to dispose of the 
shares for a period of seven years after their acquisition. If any participating employee 
were to cease to be employed in that period, that employee’s shares would be forfeited 
and reallocated to other employees.

Spur then made a payment to the Trust in the form of a contribution of approximately  
R48 million which was utilised by the Trust to subscribe for 1,000 preference shares in 
NewCo, redeemable after five years and bearing a cumulative dividend equal to 75%  
of the prime rate of interest. NewCo used the funds subscribed by the Trust to acquire  
8,274,043 ordinary shares in Holdco in January 2005.

1  Paragraph [3] of the judgment
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In the ensuing years, NewCo received dividends in respect of the shares in Holdco, 
which it retained to service its dividend obligations under the preference shares. NewCo 
resolved to redeem the preference shares on the fifth anniversary of their issue, in 
December 2009. The redemption obligation was settled by transferring 6,688,698 shares 
in HoldCo to the Trust. The market value of the shares so transferred was equal to the 
aggregate value of the preference share capital and accumulated preference dividends.

The directors of NewCo then declared an ordinary dividend to the shareholders totalling 
R28,267,000. The cash required was partially paid from accumulated dividends received 
from HoldCo, and Newco raised the balance of the funds necessary for the payment 
by disposing of the remaining 1,585,345 HoldCo shares for proceeds of R16,800,000. 
Following the subsequent payment by NewCo of a further dividend of R635,000 to the 
ordinary shareholders, the share scheme was terminated and NewCo was deregistered  
in 2012.

In its returns of income, Spur claimed the contribution of R48 million as a deduction 
in terms of section 11(a) of the Act but limited the deductible amount in each year of 
assessment in terms of section 23H of the Act so that the deduction was effectively 
spread over 84 months, which was the period during which participating employees were 
prohibited from disposing of shares in NewCo.

Following an audit, SARS sought to disallow the deductions, alleging that the expenditure 
was not incurred in the production of Spur’s income, as required by section 11(a) of the 
Act, and asserting that “there is no direct, causal link between the contribution and the 
production of [Spur’s] income.”2

The issue had been decided in favour of Spur in the Tax Court and again in the  
High Court following SARS’ appeal of the Tax Court’s judgment.

The matter came before the SCA on appeal by SARS against the judgment of the  
High Court.

The decision on deductibility

The evidence advanced for Spur by the two persons who testified to the share scheme 
had been that “the object and purpose of the scheme was to provide an incentive to the 
participants and promote the growth of Spur”.3

2  Paragraph [16] of the judgment
3  Paragraph [19] of the judgment

SARS had argued that the expenditure was not incurred in the production of Spur’s 
income, as required by section 11(a) of the Act, because there was only an indirect and 
insufficient link between the expenditure and any incentivisation of Spur’s employees.

The issue is well described in the following extract from the judgment4 :

“It was common cause that expenditure was actually incurred and that it was not of a capital nature.  
The sole issue for determination by this Court is accordingly whether the court a quo correctly held that 
there was a sufficiently close causal link that existed between Spur’s expenditure of the contribution and its 
income producing operations.”

The classical test laid down in Port Elizabeth Electric Tramway Co. Ltd v CIR5 was the 
commencement point of the reasoning. The question was whether the expenditure was 
so closely linked to the income-earning operations of Spur that it may be regarded as 
part of the cost of performing such operations.

4  Paragraph [23]
5  8 SATC 13 (C) at 16
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The judgment continued6 by emphasising that authoritative precedent has identified that 
important factors in determining whether the necessary link between the expenditure and 
the operations may be established are the purpose of the expenditure and what it actually 
effects. The thrust of the authority was summarised in this way:

“What can be gleaned from the authorities referred to above is that the deductibility of expenditure in terms of 
s 11(a) of the ITA is dependent upon two criteria that must be considered on the particular facts of the case. 
First, the purpose of the taxpayer in incurring the expenditure in question, and whether the purpose was to 
produce an income. Second, whether a sufficiently close nexus or link exists between the expenditure and the 
ultimate production of income. These criteria clearly establish that a mere existence of a nexus or link between 
the expenditure and the earning of income is not, on its own, sufficient to justify a deduction under  
s 11(a) of the ITA. A taxpayer must show an adequate closeness between the expenditure and the production 
of income.”7

The court found that the employees had not benefited directly or even indirectly from the 
contribution of R48 million made by Spur. It found that:

“The contribution of R48 million was used, wholly, to subscribe for preference shares in NewCo. Only the trust 
held the NewCo preference shares, and only it was entitled to the return of the R48 million contribution, plus 
the preference dividend on those shares. The participants had no right to any part of the contribution, nor to 
the preference dividends that flowed from the investment thereof.”8

The court viewed it as an important consideration that only Holdco (as the sole 
beneficiary of the Trust at the time) would have any right to the ultimate delivery of the 
contribution and yield therefrom.9

The judgment recognised the nature of the benefit to the participants as contingent, 
stating:

“There was a potential benefit to the participants which lay in the possibility of growth in the value of the 
NewCo ordinary shares. That would in turn arise to the extent that the value of NewCo’s assets, namely, the 
Spur HoldCo shares in which NewCo invested, increased above what was required by NewCo to meet its 
redemption and preference dividend obligations to the trust.”10

However, the evidence had made it plain that the contribution of R48 million was a 
funding mechanism and that the funding would remain within the Holdco group and 
was not to be transferred to the employees. The finding was that the link between 
the employees and the contribution was not sufficiently close to conclude that the 
expenditure had been incurred in the production of the income.

6  At paragraph [25]
7  Paragraph [27]
8  Paragraph [31]
9  Paragraph [32]
10  Paragraph [34]

Mbha JA, who delivered the judgment, therefore found11 that:

“… the purpose of Spur in incurring the expenditure was not to produce income, as required by s 11(a) of 
the ITA, but to provide funding for the scheme, for the ultimate benefit of Spur HoldCo. There was only an 
indirect and insufficient link between the expenditure and any benefit arising from the incentivisation of the 
participants. The contribution was therefore not sufficiently closely connected to the business operations of 
Spur such that it would be proper, natural and reasonable to regard the expense as part of Spur’s costs in 
performing such operations.”

It was accordingly held that SARS was correct in disallowing the deductions.

11  Paragraph [38]
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The takeaway

There is substantial doubt whether the law relating to the interpretation of section 11(a) of the Act was correctly applied in this case. 
Where the applicability of section 11(a) of the Act has been considered by the SCA (or its predecessor, the Appellate Division), the 
court has, in a number of instances, been astute to specify what is meant by “purpose”. Perhaps the clearest statement on purpose 
is found in the dictum of Smalberger JA12 that clarified that purpose is distinguishable from considering foreseeable consequences, 
as is required when examining intention to establish mens rea under criminal law:

“Contemplation is not to be confused with intention in the above sense. In a tax case one is not concerned with what possibilities, apart from his actual purpose, 
the taxpayer foresaw and with which he reconciled himself. One is solely concerned with his object, his aim, his actual purpose.”

The court did not apparently consider the requirement to identify the purpose in the manner suggested above and focused solely on 
the direct consequence of forming the Trust, notwithstanding the cautionary remarks of Conradie JA in an earlier decision13 : 

“The consequences of an act often proclaim its purpose. After all, a person is presumed to have intended the natural consequences of his acts. Nevertheless, a 
court must look carefully at the evidence. If there is credible evidence about a taxpayer’s purpose it is not open to the court to turn what is in reality a consequence 
into a purpose and ascribe that to the taxpayer.” (emphasis added)

It is submitted that the SCA, in this instance, turned a particular consequence into a purpose and ascribed that to Spur. It was 
patent from the facts that the market value of a Holdco share was significantly dependent on the growth of Spur itself, which the 
court identified as “the main operating entity in the Spur Group of companies”. This value had grown by 81% over the period of the 
scheme’s operation and the employees benefited collectively to the tune of almost R29 million. These outcomes were identified by 
the court, in the statement of the facts in paragraph [3] of the judgment, as being the purpose of the resolution to implement the 
scheme, where it was stated:

“In 2004, the Spur Group including Spur and Spur HoldCo, resolved to implement a new share incentive scheme (the scheme), in terms of which eligible employees 
of Spur (the participants) were afforded the opportunity of participating in that scheme. The purpose of the scheme was to promote the continued growth and 
profitability of Spur.” (emphasis added)

Rather than considering the purpose of the scheme and the contribution from the perspective of Spur, being the relevant taxpayer in 
this instance, the court appears to have unfortunately conflated the implications for Holdco with the purpose and intentions of Spur.

While just speculation, it appears that the court may have been influenced by the significant tax benefit that would have accrued 
to the Holdco group of companies from the design of the scheme, had a deduction been granted for the contribution to the Trust. 
Although this clearly resulted in an outflow of funds from Spur when considered in isolation, the funds remained wholly within the 
broader group.

In light of this judgment, it would be advisable for taxpayers with structured employee share schemes that include features in the 
form of contributions to trusts to review the tax treatment thereof and obtain updated advice.

12  CIR v Pick ‘n Pay Employee Share Purchase Trust 54 SATC 271 (A) at 281
13  Warner Lambert SA (Pty) Ltd v C:SARS 65 SATC 346 (SCA) at paragraph [14]

Kyle Mandy
Partner/Director: National Tax Technical
+27 (0) 11 797 4977
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Introduction

A country’s tax system and policy can 
negatively or positively stoke investors' 
appetite to invest in that country. Tax 
systems around the world are developed 
based on certain principles and policy 
positions regarding the types of taxes to 
implement as well as the level of each type 
of tax. These principles include the guiding 
principles laid down by economist  
Adam Smith in his 1766 work “The Wealth 
of Nations”. 

Of relevance to this article are the 
principles of equity, fairness and certainty. 
It is acknowledged that it can be difficult at 
times to enact or amend legislation which 
demonstrates these principles, given the 
various processes, deliberations, industry 
consultations and uniqueness of each 
taxpayer that have become a part of the 
legislative process.

With the introduction of each new 
or amended income tax rule, the 
determination of the taxable income of 
persons liable to tax in South Africa has 
the potential to become more complex, 
requiring consideration of a multitude 
of deemed inclusions and exemptions. 
Sometimes, the introduction of new tax 
rules seeks to suppress certain anomalies, 
including tax avoidance structures which 
result in the erosion of the South African 
tax base. Unfortunately, every now and 
then when new laws are enacted with the 

When tax amendments conflict with the policy rationale

The objective of the REIT is to provide investors 
with a steady rental stream while also providing 
capital growth stemming from the underlying 
property. If a REIT falls within the new regime, 
the flow-through principle will apply. Income 
and capital gains will normally be taxed solely in 
the hands of the investor and not in the hands of 
the REIT.” (emphasis added)

The takeaway is that, ordinarily, provided the 
relevant requirements are met, income and capital 
gains will not be taxed in the hands of the REIT but 
rather in the hands of the shareholders who receive 
the underlying distributions. Until recently, the 
design of the REIT tax legislation ensured that this 
was the resultant outcome. This article illustrates 
how a recent amendment, which was implemented 
to curb a potential anomaly in a scenario where 
REITs retain income without being subject to tax, 
goes against the above-mentioned policy intent. 
This is because the amendment results in the REIT 
being subject to tax even when it distributes all 
of its available cash to its shareholders in certain 
instances.   

The amendment in question is that of 
section 29(1)(b) of the Taxation Laws 
Amendment Act 2020, Act No. 23 of 2020 
(“2020 TLAA”), which amended section 
25BB. This amendment sought to resolve 
an anomaly created by the interaction 
between section 25BB (dealing with 
REITs) and section 10B (dealing with the 
exemption of foreign dividends, i.e. the 
so-called participation exemption) in order 
to ensure the policy position of REITs being 
tax neutral, and, essentially, a conduit 
through which income flows to be taxed in 
the hands of the shareholders of the REIT.

intention to suppress these anomalies they 
end up overreaching and going against the 
principles of some of the intended policy 
objectives. 

In 2013, when the Real Estate Investment 
Trusts (“REIT”) taxation regime was 
introduced to replace the Property 
Unit Trust (“PUT”) and Property Loan 
Stock (“PLS”) taxation regimes, the 
core principle underpinning the REIT 
regime was the “flow-through principle”. 
Section 25BB of the Income Tax Act 
No. 58 of 1962 (“the Act”) contains the 
rules for the REIT taxation regime, which 
applies to REITs and their subsidiaries as 
defined in IFRS (referred to as controlled 
companies) (from hereon, references to 
the tax treatment of REITs apply equally to 
controlled companies). Subject to certain 
requirements, section 25BB allows a REIT 
to deduct distributions (the so-called 
“qualifying distribution”) to its shareholders 
from its income in determining its taxable 
income for a particular year of assessment. 
For example, simplistically, if a REIT earns 
qualifying income of R10 million and 
distributes R10 million to its shareholders, 
it will result in a taxable income of nil. 

The Explanatory Memorandum issued at 
the time of the introduction of the REIT 
taxation regime noted the following:

“...a unified approach will be adopted for property 
investment schemes. The new entity will be 
called a REIT in line with the international norms 
(encompassing both the PUT and PLS regimes). 
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The 2020 TLAA amended section 25BB. 
As mentioned above, this amendment 
sought to resolve an anomaly created 
by the interaction between section 25BB 
and section 10B. The issue which the 
amendment sought to address is that 
where a REIT holds more than 10 per 
cent of the equity shares and voting rights 
of a foreign company, subject to certain 
conditions, the REIT would be exempt 

from normal tax on any foreign dividend 
received from the foreign company, which 
could inadvertently enable REITs to hold 
onto income without distributing it to its 
shareholders, as explained below. 

The REIT tax regime is premised on the 
principle that a REIT should ordinarily 
distribute its income to its shareholders, 
and thus REITs may deduct qualifying 
distributions from their income in order 
to ensure that the conduit principle is 
upheld in line with the policy intent. 
However, where a REIT receives income 
which is exempt from normal tax, there 
is no motivation for the REIT to distribute 
such income on the basis that no tax 
would result whether or not such income 
is distributed. To illustrate this with an 
example, if a REIT receives qualifying 
income of R10 million which it distributes 
to its shareholders, there is no tax liability. 
Previously, where a REIT received income 
in the form of a foreign dividend from a 
property company, the REIT was exempt 
from normal tax on the amount received 
(subject to having met the relevant 
requirements for the application of the 
participation exemption) even before 
making a qualifying distribution. As a 
result, according to National Treasury, 
‘the opportunity is created to shield other 
sources of taxable income from tax and 
to retain profits in the REIT equal to the 
amount of the exempt foreign dividend”. 
The amendment to section 25BB sought to 
resolve this issue and states the following:

“where a foreign dividend is received by or accrued 
to a REIT or controlled company, section 10B(2)(a) 
must not apply.” (emphasis added)

Section 10B(2)(a) grants full exemption 
for foreign dividends received (subject 
to certain requirements being met). The 
exclusion of a REIT and a controlled 
company from the application of section 
10B(2)(a) means only the partial exemption 
of the foreign dividend (contained in 
section 10B(3)) will apply to REITs and 
controlled companies. The idea was that 
if REITs are now partially subject to tax 
on foreign dividends, it would nullify the 
taxable position by distributing the amount 
of foreign dividends received.

What this amendment did not take 
cognisance of is the impact of section 23(q) 
of the Act. Section 23(q) provides that:

“No deductions shall in any case be made in 
respect of the following matters, namely—any 
expenditure incurred in the production of 
income in the form of foreign dividends.” 
(emphasis added) 

The corresponding explanatory 
memorandum stated that the reason for its 
introduction was to ensure parity between 
the income tax treatment of expenditure 
incurred to acquire local shares and the 
income tax treatment of expenditure 
incurred to acquire foreign shares.

This means that whilst the REIT is only 
partially exempt from tax on the foreign 
dividend received, any expenditure 
incurred in the production of the foreign 
dividend is fully non-deductible. The 
following illustrative example indicates how 
the interplay between this amendment and 
section 23(q) results in REITs being in a 
taxable position in certain circumstances.

Nub of the issue

Section 25BB of the Act sets out a tax 
regime which is applicable to the taxation 
of REITs in line with the policy position 
as described above. Of importance, and 
in summary, this policy intention is to not 
subject the REIT to tax but to rather tax 
the investors of the REIT on the receipt of 
distributions. 
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The takeaway

The amendment to section 25BB, whilst it makes sense on a stand-alone basis, 
failed to take into account its interaction with section 23(q). As illustrated above, as a 
result of the interaction between sections 10B, 25BB and 23(q), a REIT may in certain 
instances still end up in a taxable position despite distributing all of its available cash 
to its shareholders. This defeats the policy rationale of treating a REIT as a conduit 
and the objective of having the tax being borne solely by its shareholders.

In the interest of retaining parity between the income tax treatment of local 
and foreign dividends, what National Treasury could have done was to bring in 
amendments to make REITs fully taxable on foreign dividends received, similar to the 
treatment of local dividends received by REITs, coupled with allowing expenditure 
incurred by REITs in the production of foreign dividends to be fully deductible.  
The outcome would be that if a REIT receives a foreign dividend of R10 million, pays 
the funding cost on the acquisition of the underlying foreign shares of R4 million and 
distributes the R6 million to its shareholders, the resultant tax in the hands of the REIT 
would be nil. This would have addressed National Treasury’s concerns and ensured 
the intactness of the flow-through principle. 

Asif Joosub
Partner: Tax
+27 (0) 21 529 2305

Stephen Boakye
Director: Tax
+27 (0) 11 287 0578

Miron Sarembock
Associate
+27 (0) 21 529 2847

Illustrative example

A REIT used loan funding to fund the purchase of 60 percent of the shares in a foreign 
property company. 

The interest payable on the loan is R4 million per annum. The REIT receives a foreign 
dividend of R10 million. For simplicity's sake, there is no other deductible expenditure or 
taxable income. The interest on the loan is not deductible as a result of section 23(q).  
The foreign dividend will be partially exempt, in terms of section 10(B)(3), which would 
result in income of R7.14 million (prior to the deduction of a qualifying distribution). 
The REIT pays the R4 million interest to the lenders and therefore in theory has the 
potential to distribute a maximum of the remaining cash available, being R6 million, to its 
shareholders. 

This means that the REIT will have a taxable income of R1.14 million (i.e. income of  
R7.14 million less the qualifying distribution of R6 million).

What this example clearly illustrates is that it is possible for a REIT to be in a taxable 
income position even when it distributes all of its available cash resulting from a foreign 
dividend receipt. This is contrary to the policy intent referred to above. 
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SARS Watch
SARS Watch 1 October 2021 – 31 October 2021

Legislation
29 October 2021 Amended List of Physical Impairment or Disability Expenditure Effective  

1 March 2020 (Revised 29 October 2021)
SARS has taken the decision to revert to the method of calculating the qualifying medical expenses for school 
fees as set out in the 2012 Disability List. This change will be effective retrospectively from 1 March 2020. 

6 October 2021 Draft Regulations: Domestic Reverse Charge on Valuable Metals in Terms of 
Section 74 of the Value-Added Tax Act

Comments should be submitted to National Treasury by Friday, 5 November 2021.

Customs and excise
22 October 2021 The Explanatory Memorandum to the Customs and Excise Act, 1964, in terms 

of the Harmonised System (HS) 2022
The Explanatory Memorandum elaborates on specific changes included in the amendments of the Schedules to 
the Customs and Excise Act, 1964, in terms of the Harmonised System (HS) 2022.

22 October 2021 Correlation table for consequential amendments The correlation table serves as a guide to assist with the transposition of goods on a national level but has no 
legal status.

22 October 2021 Correlation Table: SACU Tariff The correlation table serves as a guide to assist with the transposition of goods on a national level but has no 
legal status.

22 October 2021 Amendment to Part 1 of Schedule No. 1, to give effect to the phasing down 
of the rates of duty for 2022, in terms of the Economic Partnership Agreement 
(EPA)

Notice R.1090 published in Government Gazette No. 45378 with effect from 1 January 2022.

22 October 2021 Amendment to Part 1 to Schedule No. 1, by the insertion, substitution and 
deletion of various notes, to implement the recommendations made by the 
WCO in order to implement HS 2022

Notice R.1089 published in Government Gazette No. 45378 with effect from 1 January 2022.

22 October 2021 Amendment to Part 1 to Schedule No. 1, to implement the recommendations 
made by the WCO, in order to implement HS 2022 on a 6-digit international 
level as well as the consequential amendment on a national (8-digit) level

Notice R.1088 published in Government Gazette No. 45378 with effect from 1 January 2022.

22 October 2021 Amendment to Part 2A to Schedule No. 1, as a consequence of the 
implementation of HS 2022 in Part 1 of Schedule No. 1

Notice R.1087 published in Government Gazette No. 45378 with effect from 1 January 2022.

22 October 2021 Amendment to Part 2B to Schedule No. 1, as a consequence of the 
implementation of HS 2022 in Part 1 of Schedule No. 1

Notice R.1086 published in Government Gazette No. 45378 with effect from 1 January 2022.

22 October 2021 Amendment to Part 3D to Schedule No. 1 as a consequence of the 
implementation of HS 2022 in Part 1 of Schedule No. 1

Notice R.1085 published in Government Gazette No. 45378 with effect from 1 January 2022.

22 October 2021 Amendment to rules under section 120 – Substitution of the Automotive 
Production and Development Programme (APDP) quarterly accounts (DAR223)

Notice R.1084 published in Government Gazette No. 45378 with an implementation date of 22 October 2021.

22 October 2021 Amendment to Part 1 to Schedule No. 3, as a consequence of the 
implementation of HS 2022 in Part 1 of Schedule No. 1

Notice R.1083 published in Government Gazette No. 45378 with effect from 1 January 2022.

22 October 2021 Amendment to Part 3E to Schedule No. 1, as a consequence of the 
implementation of HS 2022 in Part 1 of Schedule No. 1

Notice R.1082 published in Government Gazette No. 45378 with effect from 1 January 2022.
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22 October 2021 Amendment to Part 2 to Schedule No. 4, as a consequence of the 
implementation of HS 2022 in Part 1 of Schedule No. 1

Notice R.1081 published in Government Gazette No. 45378 with effect from 1 January 2022.

22 October 2021 Amendment to Part 3 to Schedule No. 5, as a consequence of the 
implementation of HS 2022 in Part 1 of Schedule No. 1

Notice R.1080 published in Government Gazette No. 45378 with effect from 1 January 2022.

22 October 20212 Amendment to Schedule No. 6, as a consequence of the implementation of 
HS 2022 in Part 1 of Schedule No. 1

Notice R.1079 published in Government Gazette No. 45378 with effect from 1 January 2022.

22 October 2021 FAQs for HS2022 SARS has published frequently asked questions regarding the Harmonised System (HS) 2022.
15 October 2021 Draft rule amendments under section 120(1)(mC) to insert rule relating to 

advance foreign exchange import payments
Comments should be submitted to SARS by Friday, 5 November 2021.

8 October 2021 Amendment to rules under section 120 – Substitution of form DA 185 – 
Application form: Registration/Licensing of Customs and Excise Clients 
(DAR222)

R.1003 published in Government Gazette No. 45268 with an implementation date of 8 October 2021.

6 October 2021 Draft Schedule amendment to amend Part 1 of Schedule No. 1 – Super fine 
maize meal

Comments should be submitted to SARS by Sunday, 7 November 2021. 

Case law
According to judgment date
15 October 2021 CSARS v Spur Group (Pty) Ltd (320/20) Income Tax: Whether a contribution of R48 million, made by Spur Group (Pty) Ltd (Spur) to a trust established 

in furtherance of its employee management share incentive scheme, is sufficiently closely connected to Spur’s 
income-earning operations to qualify for a deduction under s 11(a) of the Income Tax Act.

12 October 2021 CSARS v Samsung Electronics South African (Pty) Ltd (35255/2018) [2021] 
ZAGPPHC

Customs & Excise: Discovery under Uniform Rule 35 will be ordered in exceptional circumstances only, 
especially when sought by a respondent before delivery of answering papers.

21 September 2021 CSARS v G W van der Merwe and Others (7255/2019) [2021] ZAWCHC Tax Administration: Procedure and evidence: Applications to strike out under Uniform Rule 6(15); Vexatious 
proceedings: whether the respondents had been shown to have “persistently and without any reasonable 
ground instituted legal proceedings in any court or in any inferior court, whether against the same person or 
against different persons” in a manner which warranted an order to be made against them under section 2(1)(b) 
of Act 3 of 1956

16 July 2021 SARSTC 14232 Income Tax: Whether income was revenue or capital in nature.
24 June 2021 SARSTC 24682 Tax Administration: Whether the appellant was entitled to a continuance of the matter.
31 May 2021 SARSTC IT 25242 Income Tax: Whether the appellant was entitled to deductions and waiver of penalty.
31 May 2021 SARSTC 0092/2019 Tax Administration:  Whether the applicant was entitled to amend its objection.
18 May 2021 SARSTC IT 25390 Income Tax: Whether the appellant was entitled to be deemed to be a public benefit organisation (PBO).

Rulings
20 October 2021 Binding General Ruling No. 57: Whether the term “consideration” includes an 

amount of transfer duty for the purposes of calculating a notional input tax 
deduction on the acquisition of second-hand fixed property

This BGR clarifies whether the term “consideration” includes an amount of transfer duty paid or payable on the 
acquisition of second-hand fixed property for the purposes of calculating a notional input tax deduction. 

Guides and forms
20 October 2021 Draft Guide to the Voluntary Disclosure Programme Comments must be submitted to SARS by Friday, 10 December 2021.

Other Publications
31 October 2021 OECD secretary-general tax Report to G20 leaders The OECD reports on tax issues requested by Finance Ministers and Central Bank Governors on Tax Policy 

and Climate Change (prepared with the IMF); Developing Countries and the OECD/G20 Inclusive Framework on 
BEPS; and Tax and Fiscal Policies after the COVID-19 Crisis.
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20 October 2021 OECD: Platform for Collaboration on Tax Progress (“PCT”) Report 2021 The report examines activities that the PCT has undertaken in medium-term revenue strategies (MTRS), 
COVID-19, tax and sustainable development goals (SDGs), international taxation, and co-ordination since  
July 2020. 

20 October 2021 OECD Taxation Working Paper: Greening international aviation post COVID-19: 
What role for kerosene taxes?

This paper discusses the contribution that kerosene taxes could make to decarbonising international air travel 
following COVID-19.

18 October 2021 OECD: Country-by-Country Reporting – Compilation of 2021 Peer Review 
Reports Inclusive Framework on BEPS: Action 13

This 2021 annual peer review report reflects the outcome of the fourth review, which considered all aspects 
of implementation. It contains the review of 132 member jurisdictions of the OECD/G20 Inclusive Framework 
on BEPS, which provided legislation or information pertaining to the implementation of Country-by-Country 
Reporting.

13 October 2021 OECD Secretary-General Tax Report to G20 Finance Ministers and Central 
Bank Governors

The report provides an update on the following matters: Tax Policy and Climate Change (prepared with the IMF); 
Developing Countries and the OECD/G20 Inclusive Framework on BEPS; and Tax and Fiscal Policies after the 
COVID-19 Crisis.

12 October 2021 Tax Alert: Draft Regulation proposing a domestic reverse charge on valuable 
metals

This alert discusses the draft Regulation issued by National Treasury imposing a domestic reverse charge on 
the supply of valuable metals to apply from 1 January 2022.

8 October 2021 Tax Alert: The Inclusive Framework (“IF”) on BEPS reaches final agreement on 
Pillars 1 and 2

136 countries of the Inclusive Framework on BEPS (IF) endorsed the historical agreement on Pillars 1 and 2  
(IF October Statement) discussed in this alert. 
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