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Valuing trading stock – the SCA sets the standard

Over the past two years, 
we have discussed the 
valuation of trading stock 
for purposes of the Income 
Tax Act and the decisions 
reached in the Tax Court 
on this issue. The principal 
issue of concern has been 
that the value determined for 
financial accounting purposes 
through the application 
of IAS2 appears to be the 
accepted basis for taxation 
in developed countries, yet 
this is not the case in South 
Africa. It was argued that, if 
the methodology universally 
applied for financial 
accounting purposes is 
reasonable, then such a value 
should also be reasonable and 
acceptable for tax purposes.

In the matter of Commissioner for the South African 
Revenue Service v Volkswagen South Africa (Pty) 
Ltd [2018] ZASCA 116 (19 September 2018), the 
Supreme Court of Appeal (‘SCA’) considered the 
proposition and found that the provisions of section 
22 of the Income Tax Act (‘the Act’) were not so 
elastic that they could be stretched to give statutory 
recognition to IAS2.

Facts

In accounting for the value of closing stock, 
Volkswagen had applied the principles of valuation 
prescribed in IAS2. 

It identified the cash flows that were expected to 
arise from the sale of each item of stock. These 
included the inflows from sale and outflows from 
the numerous obligations that it had to undertake 
in order to sell the vehicle at that price, such as, 
delivery to dealer, in-transit insurance, pre-delivery 
inspection, dealer sales incentives, motor plan 
costs, etc. Without the various obligations and 
undertakings the vehicle could not be sold at the 
established price, and therefore the net cash flow 
after accounting for these obligations represented the 
value of the vehicle to Volkswagen.

To the extent that the value of a vehicle so 
determined (on a vehicle-by-vehicle analysis) 
was less than the cost of the vehicle, the value for 
financial accounting purposes was reduced to reflect 
the net realisable value or NRV.

SARS considered that the considerations that 
had been taken into account by Volkswagen in 
determining the NRV were not consistent with the 
provisions of section 22 of the Act.

Volkswagen had challenged SARS on the issue and 
the Tax Court had ruled that the principles set out in 
IAS2 were consistent with the Income Tax Act and 
that the value so determined represented the value 
of trading stock at the end of the relevant years of 
assessment for the purposes of the Income Tax Act.

SARS had appealed this finding to the SCA.

The judgment

The judgment first established the structure of 
section 22(1)(a) of the Act (at paragraph [13]):

The starting point in construing the section is the cost 
price of the trading stock. The manner in which that 
has to be calculated is dealt with in s 22(3)(a). The 
parties are agreed that in the circumstances of this 
case, Eksteen J correctly held, that the latter section 
does not affect the proper interpretation of s 22(1)
(a). The section empowers the Commissioner to allow 
a deduction from the cost price, by way of a just and 
reasonable allowance, in certain circumstances where 
the value of the trading stock has diminished.

The critical issue therefore revolved around whether 
the circumstances enumerated by Volkswagen in 
the application of the dictates of IAS2 were just and 
reasonable and established a diminution in the value 
of the stock below the cost price.

Wallis JA, who delivered the judgment, noted 
that section 22(1)(a) recognises four specific 
circumstances that may give rise to a diminution 
in the value of trading stock, namely damage, 
deterioration, change of fashion or decrease in 
market value. In addition to this, section 21(1)(a) 
contemplates that there might be other circumstances 
that may contribute to a diminution. In paragraph 
[15] this possibility was recognised:

The section contemplates the possibility of there 
being other reasons for a diminution of value apart 
from the four it specifies. For that reason it empowers 
the Commissioner to make a just and reasonable 
allowance to accommodate a diminution in value 
of trading stock for any other reason that may be 
satisfactory to the Commissioner.

In his interpretation of section 21(1)(a), Wallis JA 
highlighted the terms used (at paragraph [16]:

An important aspect of the language in s 22(1)(a) 
is that the 10 allowance that the Commissioner may 
think just and reasonable is ‘an amount by which 
the value of the trading stock has been diminished’. 
That language is couched in the past tense. The 
section is accordingly not concerned with what may 
happen to the trading stock in the future, but with an 
enquiry as to whether a diminution in its value has 
occurred at the end of the tax year. All of the instances 
expressly referred to in the section, namely damage, 
deterioration, change of fashion and decrease in 
market value, relate to a diminution of value occurring 
prior to the taxpayer rendering its return as a result of 
events occurring prior to that date.
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The argument by SARS that the diminution in value 
must have resulted from events that had actually 
occurred before the end of the year of assessment 
could be taken into account was considered to 
have merit. However, Wallis JA considered that 
consideration of future events was not entirely 
excluded. However, the impact of future events 
should be limited to two circumstances, namely, 
where the market price has declined due to some 
event in the tax year in question and it is reasonably 
expected that the stock cannot be realised at a 
price that will generate a profit, and where market 
conditions indicate a future glut that will depress 
market prices.

In regard to the approach adopted in the application 
of IAS2, the analysis applied by Wallis JA is set out in 
paragraph [19] of his judgment:

A trading entity that manufactures or acquires 
goods for resale does so in the expectation that the 
price it pays to acquire those goods or the costs of 
manufacture will be less than the price at which it 
will be able to sell them in due course. The cost price 
of the goods is therefore not necessarily the value 
of those goods in the market place. In acquiring or 
manufacturing the goods in the first place the trader 
will make allowance for the need to incur expenditure 
in relation to them in order to be able to sell them at 
a profit. The expenditure may include expenses in 
making the goods marketable, for example, rectifying 
minor damage incurred in transit, packaging the 
goods, transporting them to the point of sale and 
the like. Fees and commissions may have to be paid 
to retailers who will be responsible for selling them 
directly to the public. Advertising costs may be 
incurred. In the case of many goods some allowance 
may have to be made for post-sale remedying of 
defects. None of these expenses, nor any of the many 
others that could be envisaged, are relevant to the cost 
price of the goods. From a taxation perspective they 
only become relevant once they have been incurred 
in seeking to secure the sale of the goods. They will 
then become ‘expenses incurred in the production of 
income’ in terms of s 11(a) of the Act and be taken into 
account in determining the taxpayer’s taxable income 
in the year in which they are incurred.

In making sense of section 22(1)(a), Wallis JA 
regarded the cost price as ‘the baseline against which 
any diminution in the value of the goods must be 
measured’ (paragraph [22]). The inquiry should then 

be related to whether the goods could be sold at a 
price that is less than the cost price – if they cannot, 
they have suffered a diminution in value. [Editor’s 
note: Although the judgment does not expressly state 
that value means the expected selling price, this is 
inferred from the examples used in explaining the 
concept of diminution in value.]

As regards Volkswagen’s assertion that IAS2 provided 
reasons for a diminution in value that should be 
accepted as fair and reasonable by the Commissioner, 
Wallis JA examined the purpose of International 
Financial Reporting Standards, which was to 
provide information to financiers and investors. The 
judgment states the question whether there should 
be conformity between IAS2 and the provisions of 
section 22(1)(a) in the following terms (at paragraph 
[32]):

Valid though these principles may be for the purposes 
to which they are directed, they are not necessarily 
equally applicable to the determination of a taxpayer’s 
liability to income tax in accordance with the 
provisions of the Act. That is to be determined from 
year to year and the Act’s provisions do not necessarily 
accord with current accounting principles. Whether 
the concept of NRV reflects a diminution of value of 
trading stock for the purposes of s 22(1)(a) depends 
therefore, not on its acceptance as part of GAAP, 
but on its conformity to the requirements for such 
a diminution in value as determined on a proper 
interpretation of that section.

There follows a lengthy examination of the 
application of IAS2, which, though instructive, 
appears not to be made in accordance with the 
principles generally applied and reveals ambiguities 
that cannot be reconciled to the accounting standard. 
However, these do not affect the impact and thrust of 
the judgment. In essence, the principles applicable 
under IAS2 were found (at paragraph [53]) to have 
an effect not consistent with the provisions of the Act:

[Using] NRV has the effect that expenses incurred in 
a future tax year in the production of income accruing 
to or received by the taxpayer in that future tax year, 
become deductible in a prior year. That is inconsistent 
with the basic deduction provision in s 11(a) of the 
Act, that what may be deducted in any tax year in 
the determination of taxable income is ‘expenditure 
and losses actually incurred in the production of the 

income’. Allowing Volkswagen to deduct in a current 
year expenses that will be incurred in the following 
year in earning income flies in the face of that 
provision.

Judgment was therefore given in favour of SARS.

The takeaway

Taxpayers will get little joy from this judgment. 

It means, in practice, that they will be required to 
examine the value of trading stock recorded in the 
annual financial statements and ensure that there is 
no necessity to apply adjustments to that value when 
completing their returns of income.

There is some consolation from the fact that the 
valuation of trading stock does not affect the ultimate 
liability to tax but only the timing of that liability. The 
impact is therefore on cash flow rather than on profit.

It seems therefore that the principles applicable to 
a diminution in the value of stock below cost for 
income tax purposes require that a taxpayer must be 
able to demonstrate that, at the end of the year of 
assessment:

• The stock was damaged and required 
remediation;

• The stock was no longer in fashion and could not 
be sold at a price above cost; or

• The market price had declined below cost price 
or conditions in the market indicated that such a 
decline was inevitable.

The judgment must be considered in the context 
that it related to vehicles distributed by a motor 
manufacturer. It may therefore not find universal 
application in a commercial world where slow-
moving and potentially obsolete items may be 
involved. 

Consider a particular stock item that is slow-moving. 
The taxpayer has a stock of five units. If no units have 
been sold in the last 24 months, there is a probability 
that the taxpayer may not sell all of the units. 
However, to be able to meet customer expectations, 
the taxpayer holds a stock of the item. At some point 
unsold units will have to be scrapped. Is it reasonable 
to state that the items have a value in excess of cost?
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In these instances probability plays an important 
part in the valuation process. The probabilities are 
informed by historical evidence but relate to an 
anticipated outcome (i.e. an outcome that is not 
known at the relevant date but may be extrapolated 
from the existing evidence). If the conclusion that 
may be reached based on the probabilities is fair and 
reasonable, should the Commissioner not be mindful 
of these probabilities and recognise a ‘fair and 
reasonable’ diminution in value?

This was not a factor in the appeal, and it is doubtful 
that the judgment would apply easily to such 
considerations. While there is much clarity in relation 
to the specific circumstances presented to the SCA, it 
is submitted that the judgment would not find easy 
application in all circumstances.
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The income tax and VAT aspects of customer loyalty programmes

Binding Private Ruling 
310, issued by SARS on 
12 September 2018, is a ruling 
on the income tax and value-
added tax consequences of 
customer loyalty programmes 
in which customers of a 
particular enterprise earn 
points that they can use to 
purchase goods from the 
enterprise or to pay for services 
offered by the enterprise. 

Given the proliferation of such programmes in 
recent years (by pharmaceutical outlets, retailers, 
hotel chains, department stores and others) and the 
burgeoning monetary value of such programmes in 
the national economy, it is surprising that this is the 
first SARS ruling on their tax implications. 

The ruling follows the publication of a SARS 
Discussion Paper on the VAT Treatment of Loyalty 
Programmes. 

The purpose of customer loyalty programmes is to 
collect marketing information, enhance customer 
loyalty and encourage consumers to continue to 
patronise the particular business.

This is a private ruling, and thus binding only as 
between this applicant and SARS. It has a three-year 
validity period from 2 August 2018. 

Although the ruling is not formally binding on other 
taxpayers, it is likely that SARS will treat other 
taxpayers similarly, if their loyalty programmes are 
substantially the same.

The ruling does not set out the reasoning by 
which SARS arrived at this conclusion, but it 
may be inferred that SARS took the view that the 
contribution paid by the applicant to the trust in 
question will satisfy all the requirements of section 
11(a), namely, that the annual financial contributions 
will be non-capital amounts paid by the applicant 
for the purpose of producing income, in that the 
rewards offered by the customer loyalty programme 
are intended to induce consumers to purchase the 
applicant’s goods or pay for its services.

The VAT issues

From a VAT point of view, at issue were the provisions 
of section 7(1)(a) and section 10(23) of the Value-
Added Tax Act. However, it is unclear why SARS 
makes reference to section 10(23), as no part of the 
ruling makes reference to this section.

The main issue was the manner in which VAT vendors 
should account for output tax on transactions with 
customers who are affected wholly or partially by 
means of points earned in such loyalty programmes. 

For VAT to be chargeable, there must have been a 
supply by a vendor in furtherance of an enterprise in 
return for a consideration. Particularly problematic 
in the context of customer loyalty programmes is 
whether the requirement of a consideration (given by 
the customer to the taxpayer) is satisfied.

The ruling acknowledges that the amounts to be 
paid by the applicant to the trust will be a reward to 
participants in the loyalty programme in return for 
contributing to the applicant’s business. The ruling 
goes on to say that, to the extent that there is to be 
no requirement for the participants in the particular 
programme, or for the trust, to make a supply of 
goods or services to the applicant, the payment 
made by the applicant to the trust will not constitute 
a consideration as defined in section 1(1) of the 
Value-Added Tax Act, as it will not relate to a supply 
of goods or services.

The structure of the customer 
rewards programme

Customer loyalty plans can take many forms. 

In this case, the customers of the applicant for the 
SARS ruling (‘the applicant’) would register as 
participants in the programme and earn points for 
each transaction with the applicant.  The vehicle to 
be used by the applicant (a resident company) to 
manage the loyalty programme is a resident trust in 
which the participants are beneficiaries.  

At the end of each year, the applicant will make a 
capital contribution to the trust, based on its gross 
profit, and the trust will use that contribution to buy 
shares in the applicant or its holding company or to 
provide customers with credits redeemable from the 
applicant. 

The financial contribution made by the applicant to 
the trust will constitute the pool benefit to be shared 
among the participants in the loyalty programme. 

As soon as the amount of the applicant’s contribution 
to the trust is determined by its directors, the 
contribution will immediately vest in participants in 
the programme, in the form of shares (purchased by 
the trust) in the applicant or in its holding company 
or customer credits in relation to the applicant.

The income tax issue

At issue in this ruling was the tax-deductibility, in 
terms of section 11(a) read with section 23(g) of 
the Income Tax Act, where the applicant was to 
offer a customer loyalty programme and fund the 
programme by paying amounts into a resident trust 
that had been established as the vehicle through 
which the programme would be implemented. 

The ruling determined that the contributions made 
by the applicant to the trust will be deductible for 
income tax purposes in terms of section 11(a) read 
with section 23(g) of the Income Tax Act. 
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By contrast, payments made by the trust to the 
applicant in order to fund customer credits for 
the benefit of the participants will constitute 
consideration for the purposes of VAT to the extent 
that the amounts so paid are applied towards paying 
for goods already supplied by the applicant to the 
participants, but will not constitute consideration for 
the purposes of VAT to the extent that the amounts 
paid will be applied against future supplies of goods 
by the applicant to the participants. 

The distinction made by SARS between goods 
already supplied and future supplies of goods is rather 
confusing, as in both instances the application of 
the customer credits will be towards paying for the 
goods supplied or to be supplied by the applicant. The 
rationale for the approach adopted by SARS is not 
clear and may need to be clarified, as the VAT liability 
on future supplies is uncertain. 

The ruling states that a customer loyalty reward in 
the form of a share in the applicant or its holding 
company that is issued to a participant in the 
programme will constitute the supply of financial 
services and will be an equity security as defined in 
section 2(2) of the Value-Added Tax Act.

Payments made by the trust (on behalf of the 
participants) in respect of the supply of shares in 
the applicant or its holding company will constitute 
a consideration for an exempt supply under section 
12(a) of the VAT Act.

The take-away

Customer loyalty programmes (in which customers 
earn points that have a money value by purchasing 
goods from or availing themselves of services offered 
by a particular enterprise) have proliferated in 
recent years. South Africa’s tax legislation has no 
specific provisions that regulate the tax consequences 
for the enterprise and (in some instances) for the 
customer, nor have there been any judgments on the 
issue. Binding Private Ruling 310, issued by SARS 
on 12 September 2018, is a determination of the tax 
consequences for a particular taxpayer in relation 
to its customer loyalty programme. Although the 
ruling is binding only as between this taxpayer and 
SARS, and in relation to the specific customer loyalty 

programme, it is likely that SARS will treat other 
taxpayers similarly, if their loyalty programmes are 
substantially the same.
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Persons seeking a review of 
an administrative decision 
under the Promotion of 
Administrative Justice Act 
(‘PAJA’) may not bring a 
matter before the High Court 
unless they have exhausted all 
internal remedies provided by 
the relevant legislation. In a 
matter recently decided in the 
High Court in KwaZulu-Natal, 
internal remedies in the Tax 
Administration Act (‘TAA’) 
were examined.

In Rampersadh and Another v CSARS and Others 
(Case No. 5493/2017 heard in the Pietermaritzburg 
High Court), the applicants petitioned the court to 
set aside a decision by the South African Revenue 
Service to deny their request for the issue of a 
reduced assessment.

The facts do not reflect well on the applicants. 
They had been the subject of an audit by SARS. 
Revised assessments for income tax were issued on 
completion of the audit. The applicants had objected 
to these assessments. In response to SARS’s requests 
for additional information, three different versions 
of a loan account had been presented to SARS. 
Ultimately, SARS partially allowed the objections and 
issued fresh assessments.

Exhausting internal remedies before seeking administrative justice

The applicants did not appeal against the 
determination and the assessments became final. 
Some time later, they notified SARS that they wished 
to appeal against the disallowance of their objection 
and sought condonation for a late appeal. SARS was 
unable to condone the late filing, as the prescribed 
time within which to request condonation had 
expired. 

The applicants thereafter made three applications to 
SARS requesting the issue of a reduced assessment 
pursuant to section 93(1)(d) of the TAA. SARS 
refused these requests.

The applicants therefore sought redress under 
PAJA for a review of SARS’s administrative decision 
relating to the third refusal.

SARS’s arguments

In principle, SARS opposed the application on two 
procedural grounds.

First, it argued that the applicants had not exhausted 
the remedies available to them under the TAA, as 
they had not appealed against the refusal to accede to 
their request for a reduced assessment.

Secondly, it challenged the jurisdiction of the High 
Court as the forum for the consideration of the 
application.

The judgment on the applicability 
of PAJA

The judgment, delivered by Gorven J, dealt first with 
the question of exhaustion of internal remedies. This 
has its basis in section 7(2)(a) of PAJA, which, subject 
to one notable exception, provides that:

… no court or tribunal shall review an administrative 
action in terms of this Act unless any internal remedy 
provided for in any other law has first been exhausted.

The application of section 7(2) is summarised in 
paragraph [8] of the judgment:

There are thus only two bases on which a court may 
consider such a review application. First, if available 
internal remedies have been exhausted. Secondly, if 
there are exceptional circumstances warranting the 
grant of an exemption from doing so in the interest of 
justice.

As regards the first basis, no argument had been 
advanced whether the TAA permitted objection 
and appeal against a refusal to issue a reduced 
assessment. The Court therefore had to consider 
the provisions of the TAA and determine whether it 
provided any remedy in the circumstances.

After reviewing the provisions of section 93(1) of the 
TAA, Gorven J observed, at paragraph [13]:

It seems, therefore, that there are four procedures by 
which an assessment can be reduced by SARS. The 
first two are by way of objection or appeal. The next by 
way of SARS mero motu deciding to do so without the 
taxpayer having objected or appealed. The fourth and 
final one is by the taxpayer requesting a reduction.

Continuing (at paragraph [13]), Gorven J noted:

However, the basis on which a taxpayer can have a 
matter considered under s 93(1)(e) is clearly not by 
way of objection to, or appeal against, an assessment. 
A separate procedure is available for these. Neither 
does it envisage a formal application. It seems to me 
that it is simply by way of a request.
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make all decisions subject to the dispute resolution 
procedures in Chapter 9, it would have been a 
simple matter to do so. The three categories of 
decisions mentioned in s 104(2) would not have 
been mentioned. The Act does not make a decision to 
refuse a request under s 93(1)(d) subject to objection 
or appeal. It is therefore not a decision referred to in s 
104(2)(c). This means that the objection and appeal 
provisions in Chapter 9 were not available to the 
applicants. The language and context of the provision 
supports this interpretation.

Considering next the purpose of the legislation and 
whether adoption of the interpretation at which he 
had arrived would lead to unbusinesslike results, 
Gorven J found that the interpretation would not 
undermine the apparent purpose of the relevant part 
of the TAA. It was stated (at paragraph [20]) that a 
decision to refuse a request to reduce an assessment 
does not change the tax liability of the taxpayer. In 
addition, it was held that:

The interpretation that a refusal of a request to reduce 
an assessment under s 93(1)(d) does not fall within 
the third category of decisions mentioned in s 104(2)
(c) would also not lead to unbusinesslike results.

In principle it is difficult to distinguish between a 
disallowance of a deduction and the disallowance 
of a request for a reduced assessment because a 
deductible amount had been omitted from a return. 
Both change the tax liability of the taxpayer. That 
said, Gorven J identified that there is nothing in 
the TAA that suggests that any remedy is provided 
to contest a refusal of a request to issue a reduced 
assessment.

In the final analysis, Gorven J found at paragraph 
[21]:

I accordingly find that the decision of SARS to refuse 
the third request under s 93(1)(d) is not subject to 
the machinery set up in Chapter 9 of the Act. This, 
then, means that internal objection and appeal 
remedies under the Act were not available to the 
applicants. No other jurisdiction is given to either the 
tax board or tax court to deal with any issues arising 
from such a refusal. The applicants had no internal 
remedies available to them. They are accordingly not 
disqualified from bringing an application for judicial 
review under PAJA.

The challenge to the Court’s jurisdiction was dealt 
with succinctly (in paragraph [22]):

It therefore becomes necessary to determine whether 
this court has jurisdiction to entertain a review of 
decisions made under the Act and, in particular, a 
decision to refuse a request under s 93(1)(d). I have 
found that the specialist machinery set up under 
the Act does not apply. The jurisdiction of the High 
Court to deal with such an application is not ousted 
by s 105. Section 6(1) of PAJA allows any person to 
institute proceedings in a court for the judicial review 
of administrative action. It was not disputed that the 
decision in question amounts to administrative action 
under PAJA. The High Court therefore has jurisdiction 
to deal with this application.

The outcome

Ultimately, the application failed, because the 
applicants were unable to establish that they had a 
valid ground upon which the court might review the 
decision.

Gorven J detailed the issues raised by the applicants 
and found that they had failed to establish that 
they had a valid ground, as specified in section 6(2) 
of PAJA, to justify a review of the decision. The 
conclusion reached (at paragraph [32]) was:

Reverting, then, to the grounds under PAJA relied on 
by the applicants. It is clear that they failed to show 

Turning attention to the remedies available under 
the TAA to persons aggrieved by decisions of SARS, 
Gorven J considered section 104(1) to (3) of the 
TAA. This states in subsection (1) that a taxpayer 
aggrieved by an assessment may object to such 
assessment. Subsection (2) lists the decisions against 
which an aggrieved person may object. Two of these 
are specific and relate to decisions not to extend the 
period for lodging an objection or an appeal. The 
third category comprises ‘any other decision that may 
be objected to or appealed against under a tax Act.’

With respect to identifying decisions that may be 
the subject of objection or appeal under a tax Act, 
Gorven J reached a conclusion (in paragraph [16]) 
that the term ‘tax Act’ meant either the TAA or the 
South African Revenue Services Act. While this was 
evidently an incorrect conclusion, it is apparent from 
the judgment, and from the law itself, that this did 
not affect the validity of the finding on the ability of 
the court to hear the matter. The conclusion that the 
only legislation that governed the right to object and 
appeal in the particular circumstances was the TAA is 
considered to be correct.

Gorven J found that the TAA does indeed provide 
specifically for objection and appeal against certain 
decisions relating to the imposition of a penalty and 
against the withdrawal of relief granted under the 
voluntary disclosure programme. Thus, at paragraph 
[18], Gorven J remarked:

It is clear, therefore, that certain decisions refusing 
relief are made subject to the objection and appeal 
procedure in Chapter 9. They each accordingly fall 
within the provisions of s 104(2)(c) of the Act as being 
a ‘decision that may be objected to or appealed against 
under a tax Act.’ There is no similar provision for a 
decision to refuse relief under s 93(1)(d) of the Act.

This was not the end of the inquiry. Having regard to 
the language used in its context, could the court find 
that there was a remedy provided in the TAA? Gorven 
J considered this and dealt with the various stages of 
interpretation, starting with the language itself. Here, 
he found (at paragraph [19]):

The range of decisions which can and must be dealt 
with under Chapter 9, absent a High Court order, 
is circumscribed. If the legislature had intended to 



PwC Synopsis |  September 20188 

Valuing trading stock – the SCA sets the standard  SARS WatchExhausting internal remedies before seeking 
administrative justice

The income tax and VAT aspects of customer 
loyalty programmes

that SARS took into account irrelevant considerations 
or failed to consider relevant ones. They failed to 
show that the actions of SARS were arbitrary or 
capricious. They failed to show that the refusal of 
the third request by SARS was so unreasonable that 
no reasonable person could have refused it. The 
applicants have accordingly failed to make out a 
case that the refusal of the third request to reduce 
the assessment should be reviewed and set aside. 
(Footnotes removed)

The takeaway

Taxpayers have two cornerstones upon which to 
challenge decisions by SARS. The first of these is 
found in the TAA and may also be found in a tax Act, 
where there is a general right to  object and appeal 
against an assessment as set out in Chapter 9 of the 
TAA. The second is by invoking the internal review 
mechanism found in Section 9 of the TAA. This right 
may be exercised only in the specific circumstances 
prescribed in the TAA. 

Section 9 provides that a taxpayer may request the 
withdrawal or amendment of any decision that is 
not subject to objection or appeal. The Explanatory 
Memorandum to the Tax Administration Laws 
Amendment Bill 2017, explained that the amendment 
introduced in 2017 effectively permits a taxpayer 
to request a review of any decision made by SARS 
officials that are not subject to objection and appeal.

SARS is reluctant to accede to requests for reduced 
assessments and will likely follow a narrow 
interpretation as the criteria is a ‘readily apparent 
undisputed error’. This is evident from the contents 

of the Explanatory Memorandum on the Objects of 
the Tax Administration Laws Amendment Bill, 2015, 
to explain the enactment of section 93(1)(d):

Section 93(1)(d) of the Tax Administration Act was 
inserted to allow taxpayers a less formal mechanism 
to request corrections to their returns and so reduced 
assessments, without having to follow the objection 
and appeal route to do so. However, taxpayers have 
attempted to use these requests for correction to 
raise substantive issues that would more properly 
be the subject of an objection under section 104, so 
as to bypass the timeframes and procedures for an 
objection.

There is no doubt that a taxpayer may request a 
reduced assessment if the relevant grounds exist and 
SARS cannot refuse to entertain such a request. This 
was made abundantly clear in the judgment – all that 
is necessary is a request.

Furthermore, in the event that SARS should refuse 
to entertain such a request. It follows that, post 
the SARS’s internal review process having been 
exhausted, an application may be brought in the 
High Court under ‘PAJA’ for a review of the decision 
to refuse the request. 

Elle-Sarah Rossato
Associate Director 
Tax Controversy and Dispute 
Resolution  

+27 (11) 797 4938

+27 (0) 82 771 7417

elle-sarah. rossato@pwc.com

Eulogy:  

A sad loss to South African tax

We learned with great sadness of the passing of Professor Lynette Olivier on 8 
September. Lynette was, at one time, a feature contributor to Synopsis, and our 
readers enjoyed great benefit from her insightful articles. We are indebted to Michael 
Honiball, of Werksmans Attorneys, for the biographical information that is contained 
in this tribute.

After matriculating at Albertinia High School in 1981, Lynette studied law at 
Stellenbosch University, where she graduated with distinction in 1987. It was not long 
before Lynette discovered her great affinity for tax law and she obtained the Higher 
Diploma in Tax Law from the University of the Witwatersrand (with distinction) 
in 1990. This was followed by an LLM from the Rand Afrikaans University in 1991, 
predictably with distinction. Lynette then studied for and was awarded an LLD in 
international taxation. 

Thus equipped, Lynette pursued a highly respected academic career. As lecturer 
and then as creator and director of the Higher Diploma in International Tax and the 
M.Com in International Tax at the University of Johannesburg, Lynette shared her 
knowledge and experience with, and inspired, generations of students. At the same 
time she wrote prolifically as author or co-author of 14 books and more than 50 
published articles.

In all that she undertook, Lynette led from the front and received many awards 
in recognition of her leadership. Later in her career, she headed the SARS Service 
Monitoring Office, which has now been extended and has become the Office of Tax 
Ombud.

Those of us in PwC who were privileged to have encountered Lynette Olivier, as a 
teacher, colleague or friend, will remember a vibrant and generous personality, ever 
willing to share and instruct.

Our condolences go to Lynette’s family – we have lost a star in the South African tax 
firmament
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SARS Watch: 26 August 2018 – 25 September 2018

Legislation

21 Sep Amendment to Part 3 of Schedule No. 2, by the substitution of various safeguard items to 
exclude rebate items 470.03/00.00/01.00 to 470.03/00.00/03.00 in order to exempt certain 
hot-rolled products from safeguard duties  – ITAC Report 587

Notice R983 published in Government Gazette No. 41915 with an implementation date of 11 
August 2019 up to and including 10 August 2020.

21 Sep Amendment to Part 3 of Schedule No. 2, by the substitution of various safeguard items to 
exclude rebate items 470.03/00.00/01.00 to 470.03/00.00/03.00 in order to exempt certain 
hot-rolled products from safeguard duties  – ITAC Report 587

Notice R982 published in Government Gazette No. 41915 with an implementation date of 21 
September 2018 up to and including 10 August 2019.

21 Sep Amendment to Schedule No. 5, by the substitution of Note 3 to allow for a drawback of 
safeguard duty on certain hot-rolled steel products in terms of drawback item 521.00 – ITAC 
Report 587

Notice R981 published in Government Gazette No. 41915 with an implementation date of 21 
September 2018.

17 Sep Draft rules under section 8 for trains – reporting of conveyances and goods (‘RCG’) Comments must be submitted by Monday, 8 October 2018.

12 Sep Draft amendment notice to the rules under section 75 – keeping of a register by rebate users 
of excisable goods

Comments must be submitted by Tuesday, 25 September 2018.

7 Sep The draft rules relate to internal appeals under section 77H of the Customs & Excise Act, 
1964. The current rules are being replaced in their entirety

Comments must be submitted by Friday, 21 September 2018.

4 Sep The proposed amendments to Schedule No. 6 to the Act are contained in the draft 
amendments as follows: Section C of Part 1 of Schedule No. 6 is amended to provide for the 
rebate provision on unfortified wine used in the manufacture of other foodstuffs. Form DA 
133 is being inserted into the Schedule to the Rules. This form is used by the rebate user for 
recording the manufacturing, other operation or process.

Comments must be submitted by Tuesday, 18 September 2018.

31 Aug Customs & Excise Draft Amendments to Parts 1, 2A and 3 of Schedule 1 with effect from 1 
January 2019 for comment

Comments must be submitted to SARS by Monday, 1 October 2018.

31 Aug Amendment to Part 2 of Schedule No. 4 by the insertion of rebate item 
460.16/8523.52.10/01.08 in order to create a temporary rebate facility on digital smart cards 
(excluding proximity cards and tags) classifiable in tariff subheading 8523.52.10 – ITAC 
Report 581

Notice R.916 published in Government Gazette No. 41871 with a date of implementation of 
31 August 2018. 

31 Aug Amendment in Part 2 of Schedule No. 4 by the insertion of rebate item 460.15/7208.51/01.06 
and 460.15/7225.40/19.06 in order to create a rebate facility on certain hot-rolled carbon 
steel plates classifiable in tariff subheading 720851 and 7225.40 – ITAC Report 585

Notice R. 915 published in Government Gazette No. 41871 with a date of implementation of 
31 August 2018.
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31 Aug Amendment to Part 3 of Schedule No. 2, by the substitution of safeguard item 
260.03/72.08/01.04 and 260.03/7225.40/01.06 to exclude rebate items 460.15/7208.51/01.06 
and 460.15/7225.40/19.06 in order to exclude certain hot-rolled carbon steel plates from 
being subject to safeguard duty – ITAC Report 585

Notice R. 914 published in Government Gazette No. 41871 with a date of implementation of 
11 August 2019 up to and including 10 August 2020.

31 Aug Amendment to Part 3 of Schedule No. 2, by the substitution of safeguard item 
260.03/72.08/01.04 and 260.03/7225.40/01.06 to exclude rebate items 460.15/7208.51/01.06 
and 460.15/7225.40/19.06 in order to exclude certain hot-rolled carbon steel plates from 
being subject to safeguard duty – ITAC Report 585

Notice R. 913 published in Government Gazette No. 41871 with a date of implementation of 
31 August 2018 up to and including 10 August 2019.

Case Law

Date of delivery

19 Sep CSARS v Volkswagen S A (Pty) Ltd Valuation of stock at year-end – section 22(1)(a) of Income Tax Act 58 of 1962.  Whether stock 
can be valued in accordance with International Accounting Standard 2 (IAS 2 or AC 108) at 
net realisable value. 

19 Sep CSARS v Amawele Joint Venture CC Zero rating of supplies of services in terms of section 11(2)(s), read with section 8(23) of the 
Value-Added Tax Act 89 of 1991. Whether supplies are made in terms of the Housing Subsidy 
Scheme referred to in section 8(23).

12 Sep CSARS vs Respublica Pty Ltd Whether the supply of a building and related goods and services to an educational institution 
for use by its students under a written agreement amounts to the supply of ‘commercial 
accommodation’ as defined in section 1 of the VAT Act.

27 Aug Kangra Group (Pty) Ltd v CSARS (A20/18) [2018] ZAWCHC 104 (27 August 2018) Whether damages paid by the appellant as a result of breach of contract, after it sold its 
coal business, are properly deductible in terms of section 11(a), specifically, whether such 
payment was incurred in the production of income.

Interpretation Notes (IN)

14 Sep IN103 The value-added tax treatment of supplies of international and ancillary transport 
services

This Note sets out the following:

• VAT treatment of the international transportation of passengers and/or goods; 

• VAT treatment of ancillary transport services; and 

• rate of tax applicable to each of the aforementioned transportation services.
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Rulings

12 Sep BPR 310 – Customer loyalty programme This ruling determines the income tax and VAT consequences of a customer loyalty 
programme. 

31 Aug BPR 309 – Disposal of an asset by a public benefit organisation This ruling determines the tax consequences of the disposal of an asset by a public benefit 
organisation. 

Organisation for Economic Cooperation and Development (OECD)

14 Sep Public comments received on BEPS discussion draft on the transfer pricing aspects of 
financial transactions

On 3 July 2018, interested parties were invited to provide comments on a discussion draft 
on financial transactions, which deals with follow-up work in relation to Actions 8-10 (‘Assure 
that transfer pricing outcomes are in line with value creation’) of the BEPS Action Plan. The 
OECD has now published the public comments received.

13 Sep OECD: Guidance on the Implementation of Country-by-Country Reporting The Inclusive Framework on BEPS has released additional interpretative guidance to give 
certainty to tax administrations and MNE Groups on the implementation of Country-by-
Country (CbC) Reporting (BEPS Action 13).

11 Sep OECD work on taxation 2018/19 This brochure highlights the 2018-2019 key areas of work of the OECD’s Centre for Tax Policy 
and Administration and the various groups that it serves. 

7 Sep OECD: Transfer pricing country profile (South Africa) The profile focus on South Africa’s domestic legislation regarding key transfer pricing 
principles, including the arm’s length principle, transfer pricing methods, comparability 
analysis, intangible property, intra-group services, cost contribution agreements, transfer 
pricing documentation, administrative approaches to avoiding and resolving disputes, safe 
harbours and other implementation measures.

Other Publications

21 Sep Tax Ombud to conduct two important reviews A media statement released by the Office of the Tax Ombud on 19 September confirms that 
the Ombud has approval from the Minister of Finance to conduct two important reviews, 
namely PAYE statements of account and timeframes for dispute resolution.

10 Sep VAT Alert: Annual apportionment adjustment All vendors that are required to apportion input VAT must, within six months after their 
financial year-end, recalculate the apportionment ratio applied in the previous financial year 
using the audited financial statements of that year. 
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