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What is the purpose of the definition of interest under 
section 24J?

A recent Tax Court decision from the city of roses dealt with the 
disallowance by SARS of certain finance charges incurred prior to 
the amendment of the definition of interest under section 24J(1) 
of the Act1. The phrase ‘related finance charges’ in the definition 
of interest under section 24J was changed to ‘similar finance 
charges’ by the Taxation Laws Amendment Act, 15 of 2016 (‘the 
TLAA’) which came into operation on 19 January 2017. The Court 
dealt extensively with the effective date of the amendment to the 
definition of interest under section 24J. The focus of the judgment 
was whether certain finance charges incurred by the taxpayer 
constituted interest for the purposes of section 24J and were 
accordingly deductible under section 24J(2). 

The question we ask is whether an amount needs to qualify 
as interest as defined under section 24J(1) before it falls to be 
deducted under section 24J(2). Importantly, what is the purpose 
of the definition of interest under section 24J(1) insofar as the 
interpretation of section 24J(2) is concerned? 

Detailed analysis

The facts in Case IT 25042 are relatively simple. The taxpayer, a property developer, 
borrowed amounts from two financial institutions to finance the redevelopment of a 
shopping mall. In addition to the interest charged in respect of the principal amount, it 
incurred expenditure in paying certain finance charges, related to the amounts that had 

SARS argued that the taxpayer was aware 
of the distinction between the upfront fees 
and the interest that would be incurred 
over the term of the agreement and that 
they could not be taken to be one and the 
same thing. Furthermore, it submitted that, 
if the amounts were to be taken as one and 
the same thing, they could not have been 
dealt with separately in the agreements and 
the taxpayer would not have been liable 
to pay VAT on the fees only, whereas there 
is no such provision in relation to interest. 
It urged the Tax Court to take account of 
the manner in which the upfront fees were 
dealt with, suggesting that, on the basis 
that the fees were payable upfront, the fees 
were not linked to the duration of the loans 
and could not partake of the character 
of interest. In support of its contentions, 
SARS referred the Court to the content of 
the EM2 on the Taxation Laws Amendment 
Bill, 2016 explaining the amendment 
to the definition of ‘interest’ in section 
24J(1), which, it submitted, supported its 
interpretation that the upfront fees could 
not be classified as interest.

The judgment

Molitsoane J first clarified that section 
24J(2) applies to the deduction of interest 
incurred by the issuer of a debt and that 
the provisions of section 11(a) find no 
application in these circumstances.  

been advanced by the lenders. The finance 
charges consisted of raising fees, debt 
origination fees and structuring fees, which 
were described in the judgment as ‘upfront 
fees’.

In its return of income for the 2016 year 
of assessment, the taxpayer claimed a 
deduction of the upfront fees on the basis 
that they constituted ‘related finance 
charges’ as contemplated in the definition 
of ‘interest’, as then stated in section 24J 
of the Act. SARS disallowed the deduction 
on the basis that ‘no or insufficient or 
relevant material’ had been provided to 
justify the deduction.

Aggrieved by the assessment and the 
disallowance of its objection, the taxpayer 
appealed the matter at the Tax Court.

The arguments

For the taxpayer, the argument was that the 
lending arrangement was a ‘total package’ 
and that the charges and stipulated 
interest represented the lenders’ return on 
the advance of moneys to the taxpayer. 
Molitsoane J stated the taxpayer’s case 
thus (at paragraph [16]):

‘These fees, so the argument goes, were “no more 
than part of the cost to the [taxpayer] of obtaining 
capital for use by it.” According to the [taxpayer] 
the fees were directly associated with the finance 
obtained.’1  Income Tax Act No. 58 of 1962 as amended. 

2  Explanatory Memorandum.
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The law therefore states that a taxpayer 
is permitted to make a deduction of the 
interest incurred from carrying on any 
trade, if that amount is incurred in the 
production of income.

In paragraph [25], Molitsoane J confirmed 
that the Court was concerned only with the 
provisions of the law that applied in respect 
of the relevant year of assessment and 
stated that:

‘The period of assessment in this case is the year 
2016. This is the period prior to the amendment. 
In this case this court is not concerned with the 
allowance of a deduction of “similar finance 
charges” as set out in section 24J after the 
amendment.’

The fact that the return had been filed after 
the date on which the amendment became 
law had no bearing on the assessment 
of the taxpayer. The Interpretation Act, 
section 13(1), makes it clear that the 
commencement of any legislation is 
the date on which it is first published in 
the Gazette unless some other date is 
fixed under the law in question. In this 
instance, the amending law took effect 
on 19 January 2017 which was after the 
end of the year of assessment under 
consideration. Furthermore, section 11  
of the Interpretation Act provides:

‘When a law repeals wholly or partially any former 
law and substitutes provisions for the law so 
repealed, the repealed law shall remain in force until 
the substituted provisions come into operation.’

Turning then to the insistence of SARS 
that regard should be had to the content 
of the EM in interpreting the law as it was 
prior to the amendment of the definition of 
‘interest’, it is stated (at paragraph [29]):

‘[SARS] relies, inter alia, heavily on the Explanatory 
Memorandum to assert that the upfront fees do not 
constitute “related finance charges”. This reliance is 
in my view misplaced …’

The first ground for rejecting the 
submission of SARS is that there is 
precedent in the Constitutional Court, 
in addition to the clear directions in the 
Interpretation Act, that legislation should 
not be interpreted ‘to extinguish existing 
rights … unless the statute provides 
otherwise or its language clearly shows 
such a meaning.’ It was common cause 
that the amendment became law on 19 
January 2017 and contained no provision 
that it should come into effect on any other 
date. As such any explanation regarding 
the amendment could not be applied to  
the law in force before the amendment 
took effect.

The second ground was that the Court 
could not accept an assertion in the EM 
that the purpose of the amendment was to 
clarify the policy position that the reference 
to finance charges only applied ‘to finance 
charges of the same kind or nature [as 
interest]’. The court, at paragraph [32] 
rejected this suggestion:

‘It is disingenuous of [SARS] to contend that the 
explanatory memorandum sought to confirm 
“what has always been the law”. In my view the 
memorandum seeks to explain the law post the 
amendment. Although we are not dealing with the 
concept of ”similar finance charges”, it does appear 
that the amendment may be geared towards 
narrowing the interpretation of this concept. This 
explanatory memorandum does not assist [SARS] 
with reference to the 2016 assessment.’

As to the treatment of the upfront fees as 
interest, Molitsoane J took account of the 
judgment of the then Appellate Division 
in Commissioner for Inland Revenue v 
Genn & Co (Pty) Ltd3 in which it had been 
held that ‘commission together with the 
interest formed in effect one consideration 
which the company had to pay for the use 
of the money for the period of the loan’. 
Having regard to the evidence adduced in 
the Tax Court, the learned judge found (at 
paragraph [34]):

‘In the case before us, the evidence in my view 
established that the upfront fees together with 
interest made up the cost of borrowing. The 
uncontested evidence is that should the upfront 
fees not have been paid, there could be no talk 
of any loan… Like in the case of Genn, there can 
be no reason to justify a difference in treatment 
between the interest on the loans and the upfront 
fees.’

As further support for this conclusion, 
Molitsoane J considered the judgment of 
the Supreme Court of Appeal in the SACS4  

case in which the Court had held that a 
variety of expenditures in the form of fees 
fell within the purview of ‘related finance 
charges’ because of their close connection 
to the obtaining of the loans and fulfilment 
of the taxpayer’s commercial purpose.

3 1955 (3) SA 293 (AD). 
4  South Africa Revenue Service v South African Custodial Services (Pty) Ltd 2012 (1) SA 522 (SCA).
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SARS had contended that the upfront fees 
could not be classified as interest because 
VAT had been levied by the financial 
institutions in respect of these amounts. It 
then, by a massive leap of logic, contended 
that, because interest is a financial 
service that is exempt from VAT it should 
follow that any service chargeable to VAT 
could not be classified as interest. This 
contention was rejected by reference to the 
SACS decision, where the manner in which 
the fees were levied did not prevent the 
Supreme Court of Appeal from concluding 
that upfront fees were related finance 
charges.

The final issue was then whether the 
expenditure had been incurred in the 
production of income. Here, SARS sought 
to disallow the upfront fees because the 
taxpayer had disposed of the Mall to a 
property fund, listed as a REIT on the JSE. 
The apparent contention was that dividend 
income does not constitute ‘income’ as 
defined in the Act. As was pointed out in 
the judgment, a dividend paid by a REIT 
does not enjoy tax exemption, and there 

as defined before such amount falls to 
be deducted. Instead, it states that if 
a person is an issuer in relation to an 
instrument such person is then deemed 
to have incurred an amount of interest. In 
effect, the amount of interest which falls 
to be deducted under section 24J(2) is a 
deemed amount and not the amount of 
interest, as defined, actually incurred by the 
taxpayer.  

In Madzimbamuto v Lardner-Burke NO 
and Another NO; Baron v Ayre NO and 
Others NNO5, the then Rhodesia Appellate 
Division considered the meaning of the 
word ‘deemed’ in the context of a deeming 
provision as follows:6 

‘Now, that language is, generally speaking, loose, 
because when it is said that a thing is to be 
deemed to be something, it is not meant to 
say that it is that which it is deemed to be. It is 
rather an admission that it is not that which it is 
deemed to be, and notwithstanding it is not that 
particular thing, nevertheless, for the purposes 
of the Act, it is deemed to be that thing.’ (our 
emphasis)

Looking at the guidance on the meaning 
of the word ‘deemed’ in the context of 
section 24J(2), one can conclude that the 
wording of section 24J suggests that it 
is not the interest as defined incurred by 
the taxpayer which is to be deducted. 
Rather, it is the amount that section 24J(2) 
deems the taxpayer to have incurred which 
is to be deducted provided the relevant 
requirements are met.

Secondly, section 24J was introduced 
in 1995 and has gone through some 
refinements since then. Previously, the 
deductibility of interest was determined 
with reference to the provisions of section 

was no substance to this contention.

The appeal was allowed and the taxpayer 
was entitled to a deduction of the upfront 
fees in issue.

Commentary

The relevant provision of the Act for the 
purpose of determining the tax implications 
of interest – bearing debts in the 
determination of taxable income is section 
24J(2) of the Act.

According to the judgment, in order for the 
upfront fees to be deducted under section 
24J(2), such upfront fees must first qualify 
as interest as defined in section 24J(1). 
In this regard, Molitsoane J noted the 
following:

‘[9] The issues for determination in this appeal are 
as follows: (a) Whether the [taxpayer] should 
be allowed deductions for finance charges as 
contemplated in section 24J of the ITA….[24]... 
What this court is thus called upon to answer is 
whether the finance charges levied in respect 
of the loans of Propsky and RMB constituted 
interest for the purposes of section 24J.’ (our 
emphasis)

It was in this regard that the judgment 
dealt extensively with the effective date of 
the phrases ‘related finance charges’ and 
‘similar finance charges’ contained in the 
definition of interest as that had a bearing 
on whether the upfront fees constituted 
interest as defined being a prerequisite, 
according to the judgment, in relation to 
the deductibility thereof.

We respectfully disagree with the view that 
in order for the upfront fees to be deducted 
under section 24J(2), such upfront fees had 
to first qualify as interest as defined. We 
hold the view that the question of whether 
such upfront fees qualify as interest as 
defined had no bearing on whether they fall 
to be deducted under section 24J(2) based 
on the facts in this case. 

Section 24J(2), was not amended when 
the definition of interest was changed, and 
provides as follows:

‘Where any person is the issuer in relation to an 
instrument during any year of assessment, such 
person shall for the purposes of this Act be 
deemed to have incurred an amount of interest 
during such year of assessment, which is equal to-

a. the sum of all accrual amounts in relation to 
all accrual periods falling, whether in whole 
or in part, within such year of assessment in 
respect of such instrument; or

b. an amount determined in accordance with an 
alternative method in relation to such year of 
assessment in respect of such instrument,

which must be deducted from the income of that 
person derived from carrying on any trade, if 
that amount is incurred in the production of the 
income.’ (our emphasis)

Firstly, section 24J(2) does not state that 
an amount must first constitute interest 

5  1955 (3) SA 293 (AD). 
6  South Africa Revenue Service v South African Custodial Services (Pty) Ltd 2012 (1) SA 522 (SCA).
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11(a) of the Act, read with section 23 of 
the Act (the so-called general deduction 
formula), with section 24J merely 
determining the timing of the deduction.  
Section 24J was, however, subsequently 
amended such that the deductibility of 
interest and the timing of such deduction 
is now determined with reference to the 
provisions of section 24J of the Act. The 
EM attendant upon the introduction of 
section 24J indicated the following:

‘The proposed section 24J will in broad terms 
be dealing with interest on instruments which 
can generally be described as interest-bearing 
arrangements….All amounts defined as interest 
will be spread over the period from the date a 
taxpayer acquired (whether on issue or transfer 
from another person) an instrument until the date of 
disposal or maturity thereof’ (our emphasis)

The EM further stated the following with 
regards to the definition of accrual amount.

‘The accrual amount is one of the most important 
definitions of the proposed section 24J, as it 
represents the amount of interest determined 
after the integrated application of the various 
concepts defined in the section, which is finally 
deemed to have been incurred or accrued during 
a relevant year of assessment.’ (our emphasis)

We note that the EM indicates that all 
amounts defined as interest is what is to be 
spread in terms of section 24J. However, 
the EM contradicts this statement by 
indicating that the accrual amount 
represents the amount of interest which 
is finally deemed to have been incurred. 
Which one of these statements should take 
precedence insofar as the interpretation of 
section 24J(2) is concerned?

In Natal Joint Municipal Pension Fund v 
Endumeni Municipality7 (‘the Endumeni 
case’),  Wallis JA noted, among others, the 
following insofar as the interpretation of 
statutes is concerned8: 

‘Interpretation is the process of attributing 
meaning to the words used in a document, be 
it legislation, some other statutory instrument, 
or contract, having regard to the context 
provided by reading the particular provision 
or provisions in the light of the document as a 
whole and the circumstances attendant upon 
its coming into existence. Whatever the nature 
of the document, consideration must be given 
to the language used in the light of the ordinary 
rules of grammar and syntax; the context in 
which the provision appears; the apparent 
purpose to which it is directed and the material 
known to those responsible for its production. 
Where more than one meaning is possible each 
possibility must be weighed in the light of all these 
factors. The process is objective not subjective. A 
sensible meaning is to be preferred to one that 
leads to insensible or unbusinesslike results 
or undermines the apparent purpose of the 
document.’ (our emphasis)

He concluded on the interpretation of 
statutes with the following remarks9:

‘Which of the interpretational factors I have 
mentioned will predominate in any given situation 
varies. Sometimes the language of the provision, 
when read in its particular context, seems clear and 
admits of little if any ambiguity. Courts say in such 
cases that they adhere to the ordinary grammatical 
meaning of the words used. However, that too is a 
misnomer. It is a product of a time when language 
was viewed differently and regarded as likely to 
have a fixed and definite meaning, a view that the 
experience of lawyers down the years, as well as 
the study of linguistics, has shown to be mistaken. 
Most words can bear several different meanings 
or shades of meaning and to try to ascertain 
their meaning in the abstract, divorced from 

the broad context of their use, is an unhelpful 
exercise. The expression can mean no more 
than that, when the provision is read in context, 
that is the appropriate meaning to give to the 
language used. At the other extreme, where the 
context makes it plain that adhering to the meaning 
suggested by apparently plain language would 
lead to glaring absurdity, the court will ascribe a 
meaning to the language that avoids the absurdity. 
This is said to involve a departure from the plain 
meaning of the words used. More accurately it is 
either a restriction or extension of the language 
used by the adoption of a narrow or broad meaning 
of the words, the selection of a less immediately 
apparent meaning or sometimes the correction of 
an apparent error in the language in order to avoid 
the identified absurdity.’ (our emphasis)

When the provisions of section 24J(2) are 
read in context in light of the provisions 
of section 24J as a whole and the EM 
attendant upon its coming into existence, 
it is clear, to our minds, that the accrual 
amount is what is to be deducted and not 
the amount of interest as defined. The 
wording of section 24J(2) read in context 
with the apparent purpose at which section 
24J is directed is clear and bears no 
ambiguity.

This is the basis on which we disagree with 
the Court suggesting that an amount must 
first meet the definition of interest before it 
falls to be deducted under section 24J(2). 

This prompts the question as to the 
purpose of the definition of interest under 
section 24J. 

Putting the ‘trade’ and ‘in the production of 
income’ requirements under section 24J(2) 
aside, in order for section 24J(2) to apply 

a person must be an issuer in relation to 
an instrument. An issuer in simple terms 
refers to the debtor relating to the loan. An 
instrument, insofar as relevant, is defined in 
section 24J(1) as:

‘(c)  any interest-bearing arrangement or debt’ (our 
emphasis)

The term ‘interest-bearing arrangement or 
debt’ is not defined for purposes of section 
24J of the Act, but, having regard to the 
ordinary grammatical meaning of the term 
interest – bearing arrangement or debt, it 
is considered that the phrase refers to an 
arrangement or debt which bears interest.

Interest, prior to the amendment by the 
TLAA, was defined under section 24J(1) to 
include the gross amount of any interest or 
related finance charges. In the Genn case, 
it was held that interest is a payment made 
for the use of money, equivalent to rent.

The sole purpose of the definition of 
interest under section 24J is to ascertain 
whether there is an instrument which is 
one of the prerequisites in order for section 
24J(2) to apply. This does not mean that 
all the amounts payable in terms of a loan 
agreement must qualify as interest. As 
long as one of the amounts payable meets 
the definition of interest, there will be an 
instrument.

It was apparent in Case IT 25042 that 
the loan agreements made provision for 
interest to be paid and as a result there 
is no doubt that the debts constituted 
instruments. That should have been the 

 
7  [2012] 2 All SA 262 (SCA). 
8  At 273 of [2012] 2 All SA 262 (SCA). 
9  At 278 of [2012] 2 All SA 262 (SCA).
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end of the enquiry insofar as the definition 
of interest is concerned.

The test as to whether these fees would 
have been deductible under section 24J 
lies in the definition of accrual amount that 
section 24J(2) deems the taxpayer to have 
incurred. Section 24J(2), as mentioned 
above, deems an amount of interest which 
is equal to either (i) the sum of all accrual 
amounts in relation to all accrual periods 
falling, whether in whole or in part, within 
such year of assessment in respect of such 
instrument; or (ii) an amount determined 
in accordance with an alternative method 
in relation to such year of assessment in 
respect of such instrument. 

The alternative method is in simple terms 
the accounting calculation of interest. 
There are specific requirements which need 
to be met before a taxpayer can opt for the 
alternative method. For purposes of this 
article, we do not deal with the alternative 
method further. Our focus will be on the 
accrual amounts.

The term accrual amount is defined in 
terms of section 24J(1) of the Act and is, in 
relation to an accrual period, determined 
as the yield-to-maturity multiplied by the 
adjusted initial amount in respect of the 
instrument. 

The adjusted initial amount is, in simple 
terms, the outstanding balance of the loan 
for tax purposes. 

The yield-to-maturity is defined in section 
24J(1) as the rate of compound interest per 
accrual period at which the present value 

of all amounts payable or receivable 
in terms of an instrument during the 
term of the instrument equals the initial 
amount. When having regard to the 
definition of yield-to-maturity, we note that 
all amounts payable or receivable in terms 
of the instrument are to be included in the 
determination thereof. The effect of this is 
that the yield-to-maturity constitutes the 
internal rate of return on the instrument 
taking into account all amounts payable or 
receivable in terms of the instrument and 
is the effective interest rate applied on the 
instrument for purposes of determining 
the amount of interest for tax purposes. 
As long as an amount is payable or 
receivable in terms of the instrument, it 
is included in determining the yield – to 
– maturity regardless of whether such 
amount constitutes interest as defined. 
The question which then comes to mind is 
which amounts are considered payable or 
receivable in terms of the instrument.

The phrase ‘in terms of’ is not defined 
in the Act. The phrase was however 
considered in the Registrar of Pension 
Funds and Another v Angus NO and 
Others10. This case dealt with whether the 
establishment of certain funds was in terms 
of an industrial council agreement. The 
Court noted the following:

‘The appeal, as I see it, turns on the interpretation 
of "in terms of ". The expression constitutes, 
in effect, a linking preposition. It can have the 
narrow meaning of "by", in the sense that the 
fund owes its existence to the agreement, 
or the wide meaning of "pursuant to" or "in 
accordance with"...The narrow meaning 
conveys an immediate or direct link between 
the published agreement and the fund. The 

wide meaning conveys a looser or indirect 
connection.’ (our emphasis)

Insofar as the upfront fees are concerned, 
the correct test, in our view, is whether 
those fees are payable in terms of the 
interest – bearing debt as opposed to 
whether those fees meet the definition of 
interest. 

Molitsoane J noted the following:

‘[34] In the case before us, the evidence in my 
view established that the upfront fees together 
with interest made up the cost of borrowing. 
The uncontested evidence is that should the 
upfront fees not have been paid, there could be 
no talk of any loan. It is for this reason that Mr Z 
contended that the upfront fees were inextricably 
linked with interest. Like in the case of Genn, there 
can be no reason to justify a difference in treatment 
between the interest on the loans and the upfront 
fees.’ (our emphasis).

This seems to support the contention that 
the upfront fees owed their existence to 
the interest-bearing loan and if that was 
the case then the upfront fees should be 
taken into account in the determination of 
the yield – to – maturity calculation and, 
by implication, form part of the amounts 
that will be deducted under section 
24J(2). In effect, the upfront fees would be 
deducted over the term of the underlying 
loan agreements, on the same basis as the 
common law interest payable in respect 
thereof, under the provisions of section 
24J(2).

It is useful to note that the other purpose 
of the definition of interest under section 
24J is to provide a meaning of interest 
for purposes of other provisions of the 

Act. Sections 8F, 8FA, 23M, 23N and the 
interest withholding tax provisions make 
reference to interest as defined in section 
24J. The 2016 EM accompanying the 
amendment to the definition of interest 
indicated that the change was necessitated 
to clarify the policy position that the 
definition of interest should apply to finance 
charges of the same kind or nature. The 
2016 EM is unclear as to the policy position 
to which National Treasury refers and no 
further explanation is provided. 

10  2007 1 BPLR 12 (SCA).
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The takeaway

The interpretation of section 24J(2) came to the fore in Case IT 25042.  
There seems to be a misconception that in order for an amount to be deducted 
under section 24J(2) such an amount must meet the definition of interest. We have 
clarified this misconception and highlighted the purpose of the definition of interest 
for the application of section 24J(2). 

The mechanics of section 24J(2) and the various definitions in section 24J are 
important in ascertaining whether an amount falls to be deducted under section 
24J. The definition of interest is an important element. However, that should 
not be the end of the enquiry as the mechanics of the section require a broader 
understanding of the various aspects thereof.

We recommend that taxpayers always obtain advice in relation to the deductibility 
of interest and fees payable in respect of debts and the implications of the 
application of the various concepts under this decidedly complex section.

Kyle Mandy
Partner/Director: National Tax Technical
+27 (0) 11 797 4977

Stephen Boakye
Associate Director 
+27 (0) 11 287 0578

However, based on our interactions with National Treasury, this was intended to narrow 
the application of interest withholding tax which applies to interest as defined in section 
24J(1) of the Act given the broad interpretation attributed to the term ‘related finance 
charges’ in the SACS case. In other words, the narrowing of the definition was not 
intended to narrow the application of section 24J, but rather to narrow the application of 
other provisions of the Act given the broad meaning of related finance charges.
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Possible termination of the Kuwait – SA DTA

Background to the Kuwait - SA Protocol

In 2012, SA changed from Secondary Tax on Companies to a dividend withholding tax 
('DWT') at a shareholder level. Accordingly, SA levies a 20% DWT on dividends paid to 
non-residents, subject to DTA relief. The implementation of the DWT was intended to be 
preceded by the renegotiation of SA’s DTAs that had a Nil DWT rate, to amend the Nil 
rate to either 5% or 10% (depending on the shareholding of the beneficial owner of the 
dividends). All the protocols amending the DWT rates of these DTAs have now been ratified 
(and are accordingly in force), except for the Kuwait – SA Protocol.

In this regard, SA signed the Kuwait – SA Protocol on 17 December 2019 and Kuwait only 
signed it on 1 April 2021, after requesting a meeting with SA to discuss the text. On the 
basis that it has not yet been ratified by Kuwait, it has not yet come into effect. While SA 
has ratified  the Protocol as set out below, it remains unclear when or if the protocol will be 
ratified by Kuwait.

Importance to the Kuwait – SA Protocol

The Kuwait – SA DTA provides for a DWT exemption on qualifying dividends from SA to 
Kuwait, while the Kuwait – SA Protocol would permit the DWT, but limited to 5%. The 
ratification of the Kuwait – SA Protocol has become an urgent matter for National Treasury 
in view of the effect that this has when read inter alia with the ‘Most Favoured Nation’ 
('MFN') clauses in the Protocols to SA’s DTAs with the Netherlands ('NL – SA Protocol') 
and Sweden ('SA – Sweden Protocol'). In effect, these MFN clauses grant a DWT 
exemption on qualifying dividends from SA to the Netherlands or to Sweden, for as long the 
current Kuwait – SA DTA remains in force. 

Courts upheld MFN clause in NL – SA DTA

On 18 January 2019, in the Dutch case No. 17/04584, the Netherlands Supreme Court On 
18 January 2019, in the Dutch case No. 17/04584, the Netherlands Supreme Court found 
in favour of the taxpayer with regard to the interpretation of the MFN clause in the NL – SA 
Protocol. 

The taxpayer was a SA tax resident company that held all the shares in a company resident 
in the Netherlands. The Netherlands company declared dividends to the SA taxpayer, in 

South Africa’s ('SA') National Treasury recently presented the 
protocol to the Kuwait – SA double tax agreement ('Kuwait – SA 
Protocol') for ratification to the National Council of Provinces 
('NCOP'). In so doing, National Treasury stressed during the 
presentation that they are considering terminating the double 
tax agreement with Kuwait ('Kuwait – SA DTA'), should Kuwait 
continue to delay its ratification of the Kuwait – SA Protocol. 
This article will analyse the rationale for amending or terminating 
the Kuwait – SA DTA, as well as the impact that the potential 
termination would have on SA’s double tax agreements ('DTAs') 
with other countries.
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respect of which 5% DWT was withheld and paid over to the Netherlands tax authority as 
provided for in the NL – SA DTA. The taxpayer subsequently requested a refund of the DWT 
paid to the Netherlands tax authorities on the basis of the MFN clause in the DTA. The exact 
working of the Netherlands MFN clause is quite complex, but in short it relies indirectly on 
the DWT exemption in the Kuwait – SA DTA via the Swedish MFN clause. The Netherlands 
court found in favour of the taxpayer and accordingly no DWT could be levied on the 
dividends in question.

On 12 June 2019, the Tax Court of SA (held in Cape Town) issued a similar judgment in 
favour of a SA taxpayer, on the application of the MFN clause in the NL – SA Protocol. 
While not binding on taxpayers in general, BPR 267 and BPR 276 further provided that the 
SA tax resident applicants were not required to withhold DWT from dividend payments to 
their Swedish tax resident shareholders, provided the SA companies complied with the 
documentary requirements in section 64G(3). 

As indicated above, the Kuwait – SA DTA has not yet been amended (as Kuwait still has 
to ratify the Protocol), thereby continuing to support the above treatment of qualifying 
dividends from SA to the Netherlands, Sweden and Kuwait.

Termination of the Kuwait - SA DTA 

The Kuwait – SA Protocol was approved by the NCOP on 23 June 2022 and the National 
Assembly on 31 August 2022. 

However, as mentioned above, National Treasury commented in its presentation to the 
NCOP that, if the Kuwait – SA Protocol is not ratified by the Kuwait Government, Treasury 
will approach Parliament and begin the process of termination.

The termination of the Kuwait – SA DTA must take place in line with the application of the 
provisions of the DTA. In terms of Article 30 of the DTA, it shall remain in force, unless either 
contracting state notifies the other in writing of its intention to terminate the DTA at least 
six months before the expiry of the initial five years’ enforcement period (i.e. five years from 
25 April 2006) or any subsequent renewal period. The DTA will then cease to have effect in 
both contracting states in respect of:

(i)  WHT, for amounts paid or credited on or after 1 January of the year following the year in           
     which the notice of termination was given; and 

(ii)  other taxes, for taxable periods beginning on or after 1 January of the year following the  
     year in which the notice of termination was given.

 

The takeaway

The amendment or termination of the Kuwait – SA DTA will have important 
implications for dividends paid by SA residents to their Dutch, Swedish and/or Kuwait 
shareholders, effectively terminating the DWT exemption that currently applies in 
qualifying circumstances. SA subsidiaries with parent companies in those countries 
should consider the impact on the effective tax rates of the overall group of either of 
these events, given that DWT will apply to dividend distributions subsequent to the 
amendment or termination of the DTA.
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The Transfer Pricing and Customs Valuation Series: 
Article 2 

As discussed in the first article, the South African Customs and Excise Act, No. 91 of 
1964 (‘Customs Act’) essentially defines six methods of valuation, of which the primary 
basis for customs valuation is the ‘transaction value’ i.e. method 1. Methods 2 through 
5 provide methods of determining the customs value whenever it cannot be determined 
under the provisions of method 1. In determining which method to apply, one must start 
with the first method and ‘work down the list’ when determining which customs valuation 
method should be applied.

South Africa’s TP regime, on the other hand, is governed by section 31 of SA’s Income 
Tax Act, No. 58 of 1962 (‘ITA’), which requires the ‘arm’s length’ principle must be satisfied 
for relevant cross-border transactions.1 SARS will generally consider the guidance 
provided in terms of the OECD TP Guidelines2 when applying the local transfer pricing 
rules and regulations. The OECD TP Guidelines offer several methods for testing the arm’s 
length nature of intercompany transactions. The OECD Guidelines require that ultimately 
the selected TP method provides ‘the best estimation of an arm’s length price.’3 

In the table below, for each Customs valuation method we provide the TP method that, in 
our view, is most closely aligned with the respective Customs valuation method.  
Under the TP method section, we also discuss the practical difficulties any differences 
can cause.

In the second article in the series, we will discuss the differences 
between the valuation methods for Transfer Pricing (‘TP’) and 
Customs in more detail, as differences in the valuation approaches 
can result in practical difficulties for clients.

1 The South African Revenue Service (‘SARS’) issued Practice Note 7 (‘PN7’) as a practical guide to implementing section 31 and   
 applying the arm’s-length principle. PN7 is essentially based on The Organisation for Economic Co-operation and Development’s   
 (‘OECD’) TP Guidelines for Multinational Enterprises and Tax Administrations (‘OECD TP Guidelines’), and states that SARS intends  
	 following	PN7	and	the	OECD	TP	Guidelines	when	conducting	TP	reviews.	PN7	constitutes	an	‘official	publication’	under	SA	tax	law		
 and therefore represents ‘practice generally prevailing’ to which SARS is legally bound.   
2  SARS may also take the comments in the United Nations Transfer Pricing Guidelines into account.  
3  The traditional transaction methods, i.e. the comparable uncontrolled price (‘CUP’) method, resale price method (‘RPM’), and the cost- 
 plus (‘CP’) method, are preferred where it is possible to apply these methods.
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Customs Valuation Method Comparative TP Method

1. Methods based on the transaction value of imported goods CUP method

The primary basis for customs valuation is the transaction value — that is the total/actual price paid or 
payable for the goods imported. This means the transaction value is the total payment made or to be made 
by the buyer, directly or indirectly for the benefit of the seller. Methods based on the transaction value of 
goods imported are:

a. Method 1

This method is based on the transaction value of goods imported. The transaction value is the total price 
paid or payable for the goods in the condition imported at time of importation (Section 66(1) of the Customs 
Act), adjusted in terms of the provisions of Section 67 of the Customs Act.  

In terms of Section 67 of the Customs Act, when determining the customs value under method 1, there shall 
be added to the price actually paid or payable for the imported goods certain costs that are incurred by the 
buyer but not included in the price actually paid or payable. 

b.  Methods 2 and 3 

These methods are based on the transaction value of identical (Section 66(4) of the Customs Act) or similar 
goods (Section 66(5) of the Customs Act) imported, respectively. The transaction value is the total price 
paid or payable (actual value) in the condition such identical and similar goods are imported, at time of 
importation.

The actual value is the price at which identical goods or similar goods would be sold or offered for sale in 
the ordinary course of trade, under conditions of perfect competition, and at more or less the time as the 
imported goods being valued.

Goods shall not be regarded as ‘identical goods’ or ‘similar goods’ unless they were produced in the same 
country as the goods being valued. 

The CUP method evaluates whether the amount charged in an affected transaction is arm’s length by reference 
to the amount charged in comparable unaffected transactions under similar circumstances. 

Applicability of the CUP method requires close comparability between the controlled and unaffected 
transactions in terms of both products transferred and other terms and conditions of the arrangements. For 
example, some of the arrangement terms that should be considered in determining a potential CUP include the 
terms of the transaction, volume of sales, time of transaction, geographic markets, and the level of the market.

For the purposes of the CUP method, an unaffected transaction is considered comparable (to an affected 
transaction) if reasonably accurate adjustments can be made to eliminate the effects of any material 
differences between the controlled and unaffected transactions. The extent and reliability of any such 
adjustments will affect the relative reliability of the analysis under the CUP method. 

In essence, the CUP method needs to be applied on a transactional basis, and at a specific point in time. This 
method therefore is closely aligned to the primary customs valuation method. In practice, however, due to the 
strict comparability criteria, where the transfer of goods is involved, the CUP method is only applied in limited 
instances.

2. Methods not based on the transaction value of imported goods Various methods as discussed below

a. Deductive Method

Method 4 (Section 66(7) of the Customs Act) provides for using the unit price at which imported goods, 
or identical or similar imported goods, are sold to a third party in South Africa in the greatest aggregate 
quantity, at or about the time of the importation of the goods being valued. 

Method 4 allows for the deduction of profit and general expenses, transport and insurance and associated 
costs, customs duties and other national taxes incurred in South Africa. Other costs, as provided for under 
Section 67 of the Customs Act, should also be considered.

RPM (Resale Price Method)

The RPM evaluates the arm’s length nature of the transfer price in an affected transaction by reference to 
the gross profit margin (the ratio of gross profit to net sales) realised in comparable unaffected transactions.  
The RPM is ordinarily used in situations in which one entity (the reseller) purchases tangible goods from a 
related entity and the reseller does not physically alter the tangible goods or use any intangible assets to add 
substantial value to the goods.

An analysis using the RPM begins with the price at which a product that has been purchased from a related 
entity is resold to an independent entity i.e., it starts with the third-party sales price. The price (the resale price) 
is then reduced by an appropriate discount (i.e., gross margin), which should cover the reseller’s selling and 
other operating expenses, and represent (in light of the functions performed) an appropriate profit. 

As indicated, the Customs valuation method allows for the deduction of specific costs at a specific point in 
time, whereas for TP purposes the costs and margin over a period can be assessed. 



PwC Synopsis  |  September 202212 

SARS WatchVAT treatment of 
irrecoverable debts

Possible termination of the 
Kuwait – SA DTA

What is the purpse of the definition 
of interest under section 24J?

The Transfer Pricing and Customs 
Valuation Series: Article 2

b. Computed Method

Method 5 (Section 66(8) of the Customs Act) provides for establishing the customs value of the imported 
goods using the computed value. Computed value shall consist of the sum of: 

• the cost or value of materials and fabrication or other processing employed in producing the imported 
goods;

• an amount for profit and general expenses, equal to that usually reflected in sales of goods of the same 
class or kind as the goods being valued, which are made by producers in the country of exportation, for 
export to the country of importation; and

• the cost or value of all other expenses necessary to arrive at the equivalent of the Free on Board (FOB) price 
of the goods being valued. 

The importer may request in writing that method 5 be applied before method 4. 

As indicated, the Customs valuation method allows for the summation of specific costs at a specific point 
in time, whereas for TP purposes, the costs and margin over a period can be assessed. Furthermore, a 
benchmarked margin for TP purposes inter alia takes into account the functions performed, assets utilized, and 
risks assumed (‘FAR’) and it may also consider multiple years — it is not based on a product – level margin (as 
it would be for Customs valuation purposes). 

There are two potential TP methods that generally overlap with the Computed method. We comment on these 
below:

• CP method  
 
The CP method tests the arm’s length nature of a transfer price in an affected transaction by reference to the 
gross profit mark-up (the ratio of gross profit to cost of sales) realised in a comparable unaffected transaction.   
 
An analysis using the CP method begins with the costs incurred by the supplier of goods in an affected 
transaction for goods transferred to a related purchaser. An appropriate mark – up is then added to these costs 
to make an appropriate profit in light of the FAR. 
 
The CP method measures the value of the functions performed and is ordinarily appropriate in cases involving 
the manufacture or assembly of tangible goods that are sold to a related party, or the provision of services for a 
related party. The CP method is not often applied in practice due the difficulties arising in benchmarking gross 
margins. The method that is more often seen in practice is the Transactional Net Margin Method (‘TNMM’), 
discussed below. 

• TNMM 
 
The TNMM evaluates the arm’s length nature of an affected transaction by comparing the operating profits 
earned by the party engaged in the affected transaction to the operating profits earned by uncontrolled 
third parties engaged in similar business activities. The TNMM evaluates the net margin from the affected 
transaction (or transactions that are appropriate to aggregate) by reference to the range of net margins earned 
in comparable unaffected transactions.   
 
Under the TNMM, comparable companies need only be broadly similar, and significant product diversity and 
some functional diversity between the controlled and uncontrolled parties is acceptable. 

3. Fall back method No similar TP method

In terms of method 6 (Section 66(9) of the Customs Act) the methods of valuation to be employed under this 
method should be those laid down in methods 1 to 5, inclusive, but a reasonable flexibility in the application 
of such methods will be in conformity with the aims and provisions of method 6.

Whilst there is no specific TP method that maps to this, the fall – back method effectively allows for greater 
alignment between TP and Customs for valuation purposes.

No similar Customs method Profit split method

Section 67 of the Customs Act should, however, be considered in order to establish if any part of the profit 
split should be added to the actual price paid or payable of the goods being valued.

From a TP perspective there are two ways in which the profit split TP method can be applied: a ‘pure’ profit 
split and a residual profit split (‘RPSM’). 

Under a ‘pure’ profit split, the profits are split between the parties on an agreed basis, whereas under the 
RPSM, a two – step analysis is required. 

After allocating the benchmarkable returns as part of the first step of the RPSM (using the TP methods 
discussed above), as a second step in the application of the RPSM, any residual profits need to be split 
between the parties. This is usually based on a contribution analysis. 

The application of both methods essentially results in an additional payment, and consideration needs to be 
given to whether this additional amount/payment has any customs duty implications. 
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The takeaway

In summary, transactional pricing over a period is an inherent part of TP valuation, 
whereas for Customs valuation purposes, a price at the time the goods cross 
the border is required. In the next article we will provide a practical example of 
these differences in terms of a TP importation adjustment, where the importance 
of alignment in the taxpayer’s respective policies with regard to customs and TP 
valuations will be highlighted.

Connected party transactions are of specific interest to customs authorities in 
determining if the transfer prices charged are in terms of the customs regime, at 
‘arm’s length’. For the reasons outlined above, it does not necessarily mean that if the 
TP authority finds the transfer prices acceptable, the customs authority has to follow 
suit and this can create practical difficulties for taxpayers.  
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VAT treatment of 
irrecoverable debts

 

Vendors often provide goods or services to clients on credit. In the current economic 
climate, clients are more likely to acquire goods or services on credit and may thereafter 
be unable to settle these debts. Other factors, for example disputes, may also result in 
vendors being unable or unwilling to make payment of debts. This results in the vendor 
having to write off this debt as ‘bad’ or irrecoverable. 

In this article we take a closer look at the VAT implications of bad debts. 

Value – added tax

The VAT Act1 generally requires a vendor to register and account for VAT on the invoice 
basis. This means that the vendor is required to account for output tax on the supply of 
goods or services in the tax period where the time of supply is deemed to take place. 

The general ‘time of supply rule’ envisaged in section 9(1), requires the vendor to account 
for output tax at the earlier of an invoice being issued or receipt of payment. In instances 
where goods or services are provided on credit, output tax will be accounted for in the 
tax period during which the invoice is issued. Under these circumstances, the vendor is 
required to pay output tax to SARS before it receives the actual payment from the recipient. 

In order to allow for instances where no payment is eventually received by the vendor for 
the supply, section 22 makes provision for a reversal of output tax previously paid on a debt 
that becomes irrecoverable.

The VAT treatment of irrecoverable debts can become complex, 
and it is important that the requirements as set out in the VAT Act 
are followed when making any adjustments in this regard.

In this article we highlight the key principles that a vendor 
needs to keep in mind when considering the VAT treatment of 
irrecoverable debts.

1 Any references to sections in this article are references to a section in the Value-Added Tax Act No. 89 of 1991.
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Legal principles

Section 22(1) provides that where a vendor –

• has made a taxable supply for consideration in money; and
• has furnished a return in respect of the tax period for which the output tax on the supply was payable 

and has properly accounted for the output tax; and
• has written off so much of the said consideration as has become irrecoverable, 

 
the vendor may make a deduction of that portion of the VAT charged in relation to 
that supply as bears to the full amount of such VAT the same ratio as the amount of 
consideration so written off as irrecoverable bears to the total consideration for the 
supply.

The above can be summarised by applying the following formula:

Outstanding debt (excluding any non – taxable charges) X tax fraction

The amount calculated under section 22(1) may be deducted as input tax in terms 
of section 16(3)(a)(v). However, before this deduction can be made, there are certain 
requirements that must be met.  
 
What does this mean?

In simple terms, a vendor is effectively a collecting agent of the tax for SARS. This was 
confirmed by the Constitutional Court in the case of Metcash Trading Ltd v Commissioner 

of SARS and Another2, where the Court referred to vendors as ‘involuntary’ tax –
collectors. The VAT Act therefore gives consideration to the fact that a vendor had to 
account for (collect and pay over) VAT to SARS on a taxable supply made by it but may 
never receive the payment (cash) for such supply from the recipient.

The mechanism mentioned in section 22(1) read with section 16(3)(a)(v) above therefore 
aims to unlock the VAT that the vendor previously paid to SARS and subsequently never 
received any payment. Before the above can apply, there are certain requirements that 
must be met which we discuss below. 

Requirements for bad debt deductions

The first requirement is that the vendor made a taxable supply. 

Secondly, the vendor must have accounted for and paid output tax on the supply in a 
VAT return. While the definition of a taxable supply includes both standard rated and zero 
rated supplies, this requirement makes it clear that the deduction is only in respect of 
standard rated supplies. 

Thirdly, the vendor must write off the debt or a portion thereof as irrecoverable. This 
requirement must be carefully considered before making a deduction, that is: 

• when is a debt considered as being written off?; and 

• what if the debt is a mixture of taxable (0% and 15%) and exempt supplies?
 
When is a debt considered as written off? 

The VAT Act does not provide any guidance on when the consideration would be 
regarded as being written off as irrecoverable, but SARS has previously stated in its VAT 
404 Guide for Vendors (2015 edition) that a debt is considered irrecoverable when:

• The vendor has done all the necessary accounting entries in its accounting system to 
record that the amount is written off; and

• Must have ceased any recovery action taken by himself and have decided to either not 
take any further action or have handed the debt over to an attorney or debt collector.

This no longer appears in the latest version of the VAT 404 guide but is still applicable, as 
in our experience SARS still applies this approach. 

It is noted that the Inland Revenue, New Zealand adopts a similar approach as it views 
‘written off’ being when the debt is written off in the accounting and record-keeping 
systems maintained by the vendor3. 

2 (CCT3/00) [2000] ZACC 21; 2001 (1) SA 1109 (CC), 2001 (1) BCLR 1 (C). 
3 Tax Information Bulletin Vol.12 No 5
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Based on the above, it is important to ensure that an actual write – off of the debt has 
taken place. An input tax deduction will not be allowed based on a provision that has 
been raised, even if this is required in terms of the relevant accounting standards. It is 
important to note that no deduction is allowed for doubtful debts as this is an accounting 
provision and not a debt written off.

The writing off of a debt must be based on an objective test evidencing that there is no 
reasonable likelihood that the debt will be paid. Factors that can be taken into account, 
include: 

• How long the debt is outstanding,

• Efforts taken to collect the debt; and

• The debtor’s financial position. 

 
All of the above will provide a vendor with sufficient evidence to support an input tax 
deduction in respect of irrecoverable debts.

We recommend that in support of this approach, a vendor has a formal policy setting out 
its write – off process. 

Methodology for write-offs of ‘combined’ supplies 

The complication that arises with applying the provisions of section 22 is in instances 
where a debt comprises a mixture of standard rated, zero rated and/or exempt supplies. 

Section 22 unfortunately does not prescribe a methodology for allocation of the 
outstanding debt to different types of supplies, nor does it require the vendor to request 
approval for the vendor’s methodology from SARS. In our experience SARS will also not 
issue any ruling prescribing a methodology to follow in this regard. 

In light of this, and following the VAT principles of self – assessment, the vendor is 
required to determine the extent of the bad debt deduction itself.

The starting point in this determination would be to look at the contract between the 
parties, a precedent established by the Supreme Court of Appeal in the case between the 
Commissioner for SARS v Respublica (Pty) Ltd4. 

If the contract provides for the allocation of the payment, then this must be followed to 
allocate payments against the debt. 

In the event where the contract does not specify the allocation or there is no contract, 

the vendor will have to consider an appropriate method for the allocation of payments to 
ultimately determine which portion of the outstanding debt relates to the standard rated 
supply. It would be prudent for the vendor to have this clearly documented as part of its 
policy, to ensure that SARS can validate this should it seek to review the methodology.

Bad debts recovered

In order to ensure neutrality and that the fiscus receives any VAT that is due, where 
a vendor subsequently recovers any portion of the bad debt for which an input tax 
deduction was previously made, the vendor is required to account for output tax on the 
recovery.

Deemed supply under section 22(3)

While section 22 mostly provides relief for the vendors not receiving payment for its 
goods or services, it is important to note that it also contains specific requirements for the 
creditor.

A vendor that deducted input tax and has not paid the full consideration within 12 months 
is required to make an adjustment of its output tax on the portion of the consideration 
that remains unpaid. 

There are certain exceptions to the above, namely:

• Where a contract is in place that states when payment needs to occur, the 12 – month 
period is only calculated from the date when payment became due;

• Where the vendor is sequestered, liquidated or a compromise is reached under section 
155 of the Companies Act, the deemed supply will occur at this date; and 

• If the entity ceases to be a vendor, the deemed supply will occur immediately before 
the date it ceases to be a vendor.

Where payment is subsequently made, a vendor will be entitled to an input tax deduction.

Credit providers, ICA and group supplies

It is important to note that the VAT treatment of irrecoverable debts for a credit provider 
can be particularly complex, especially taking into account the recent draft Interpretation 
Note (‘IN’) that was issued on the VAT treatment of debt collection costs. Once further 
clarity has been provided on the draft IN by SARS, a further article will follow on the 
potential impact this could have on the deduction for credit providers.

Additional rules also exist for instalment credit agreements and for debt between group 
companies, which should be considered separately.

 

4 (CCT3/00) [2000] ZACC 21; 2001 (1) SA 1109 (CC), 2001 (1) BCLR 1 (C)
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The impact and takeaway

The VAT treatment of irrecoverable debts can be complex, and it is important that a 
vendor ensures that it has considered all the requirements in section 22 before making 
any deduction in respect of irrecoverable debts. 

Vendors must ensure that they are able to substantiate their position of the write off of 
irrecoverable debts. 

It is not always an easy task to determine when and what amount can or may be 
deducted in relation to irrecoverable debts. Vendors are encouraged to obtain the 
necessary and suitable advice to ensure that these aspects are dealt with correctly.
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SARS Watch 
SARS Watch 1 September 2022 – 29 September 2022

Legislation
26 Sept 22 Table 3 – Rates at which interest-free or low interest loans are subject to income tax The South African Reserve Bank changed the ‘repo rate’ on 22 September 2022 to 7.25% effective  

1 October 2022.
22 Sept 22 African Tax Administration Forum Agreement on Mutual Assistance in Tax Matters – 

date of entry into force is 23 September 2017
The Status Summary of Multilateral Mutual Administrative Assistance Conventions/Agreements has 
subsequently been updated to reflect this.

13 Sept 22 Table 1 – Interest rates on outstanding taxes and interest rates payable on certain 
refunds of tax

The interest rate will increase to 5% (previously 4.25%) on 1 November 2022.

13 Sept 22 Table 2 – Interest rates payable on credit amounts The interest rate will increase to 9% (previously 8.25%) on 1 November 2022.
8 Sept 22 Table A – a list of the average exchange rates of selected currencies for a year of 

assessment as from December 2003
Average Exchange Rates table has been updated to include the average exchange rate at August 2022.

8 Sept 22 Table B – A list of the monthly average exchange rates to assist a person whose year 
of assessment is shorter or longer than 12 months

Average Exchange Rates table has been updated to include the average exchange rate at August 2022.

1 Sept 22 Public notice in terms of section 23(f) with regard to changes in particulars Public Notice No. R2200 published in Government Gazette No. 465983 with effect from 1 September 2022.

Customs and excise

19 Sept 22 The draft amendments are proposed in Part 1 of Schedule No. 1, Schedule Nos 4 
and 6 to the Customs and Excise Act as follows: 
Insertions of new 8-digit tariff subheadings under several Chapters in Part 1 of 
Schedule No. 1 
Deletions and substitutions under several Chapters in Part 2 of Schedule No. 4 as a 
consequence of amendment to rebate item 460.18/9001.10/01.06 
Deletion of Note 4(A) in Part 1D of Schedule No. 6

Comments are due to SARS by 3 October 2022

16 Sept 22 Amendment to rules under sections 19A and 120 – Substitution of form DA 260 
account in the Schedule to the Rules to the Customs & Excise Act, 1964 to provide 
for alcohol powder products (DAR239)

Rule amendment No. R2484 published in Government Gazette No.46913 with effect from 
1 October 2022.

16 Sept 22 Amendment to Part 1 of Schedule No. 2, for the imposition of anti-dumping duties 
on clear float glass classifiable in tariff subheading 7005.29 originating in or imported 
from Malaysia – ITAC Report 683

Rule amendment No. R2485 published in Government Gazette No.46913 with an implementation date of  
16 September 2022.

16 Sept 22 Amendment to Part 1 of Schedule No. 4, by the insertion of rebate item 
412.01/00.00/02.00, in order to provide a rebate provision for the importation 
of weapons, weaponry systems, ammunition and related items used for testing 
purposes – ITAC Report 646

Rule amendment No. R2486 published in Government Gazette No.46913 with an implementation date of  
16 September 2022.

13 Sept Registration Licensing and Designation – External Policy The facility code list SC-CF-19-A02 attached to the external policy has been revised.  The details of the new 
facility: AG – Dachser South Africa (Pty) Ltd, have been added.
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9 Sept 22 Imposition of provisional payments in relation to anti-dumping duties against the 
alleged dumping of new pneumatic tyres of rubber, classifiable in tariff heading 40.11, 
originating in or imported from the People’s Republic of China – ITAC Report No. 700

Rule amendment No. R2467 published in Government Gazette No. 46874 with an implementation date of  
9 September 2022.

13 Sept 22 Amendment to Part 1 of Schedule No. 1, by the insertion of Additional Notes 5 and 
6 to Chapter 87 in order to provide for an incomplete bicycle having the essential 
character of a complete bicycle of heading 87

Rule amendment No. R2435 published in Government Gazette No. 46839 with an implementation date of  
2 September 2022.

Case law
In accordance with date of judgment
9 Sept 22 CSARS v Wiese and Others (15065/17) [2022] ZAWCHC 188 Whether the evidence in the transcript of the inquiry is admissible in the proceedings and, if so, for what 

purpose. Whether the secondary tax on companies (STC) and capital gains tax (CGT) as referred to in the 
Particulars of Claim are each a ‘tax debt’ for purposes of section 183 of the Tax Administration Act.

13 Sept 22 South African Breweries (Pty) Ltd v CSARS and Another (01740/21; 3889/21 and 
7772/21) [2022] ZAGPPHC 695

South African Breweries (Pty) Ltd (‘SAB’) imported Corona light beer from Mexico from August 2018 to 
November 2019, utilising the services of Ocean Light Shipping CC as clearing agent. The goods were cleared 
in 139 import transactions. SAB later discovered that the goods were fraudulently cleared by Ocean Light as 
traditional African beer – a product attracting less import duties and as a result of which, import duties and 
VAT amounting to R139m was not paid over to SARS.

16 Sept 22 Commissioner for The South African Revenue Services v Porrit N.O and Others 
(9260/2013) [2022] ZAKZPHC 48

Commissioner for The South African Revenue Services v Porrit N.O and Others (9260/2013) [2022]  
ZAKZPHC 48

28 Sept 22 Samsung Electronics SA (Pty) Ltd v CSARS (764/2021) [2022] ZACSA 126 Classification of smartphone as a ‘telephone for cellular networks’ for customs duty.

Interpretation note

29 Sept 22 Interpretation Note 124 – Public benefit organisations: Provision of residential care for 
retired persons

This Note provides guidance on the interpretation and application of PBA 3(c) relating

to the provision of residential care for retired persons.
26 Sept 22 Interpretation Note 123 – Effect on the date of issue of a share arising from a change 

in the redemption features
This Note considers whether adding redemption features or making a change to the existing redemption 
features of a share constitutes a new date of issue for purposes of section 8E.

22 Sept 22 Interpretation Note 22 (Issue 5) – Transfer Duty Exemption: Public Benefit 
Organisations and Statutory Bodies

This Note provides guidance on the interpretation and application of the following sections of the Transfer 
Duty Act:

• Section 9(1)(c), which exempts from the payment of transfer duty a PBO or any institution, board or body 
provided the whole or substantially the whole of the property acquired is used for carrying on one or more 
PBAs.

• Section 9(1A), which exempts from transfer duty.
13 Sept 22 Draft IN 112 (Issue 2) – Section 18A: Audit certificate Comments are due to SARS by 12 October 2022.
9 Sept 22 Draft interpretation note – The value-added tax treatment of debt collection Comments are due to SARS by 7 October 2022.

Rulings
15 Sep 22 BPR 378 – Transfer of listed financial instruments to collective investment schemes in 

exchange for participatory interests
This ruling determines tax consequences of a transfer of listed shares to a portfolio of a collective investment 
scheme (CIS) in securities in exchange for participatory interests in those schemes.

8 Sept 22 BPR 377 – Withholding of dividends tax at a reduced rate This ruling determines the dividends withholding tax consequences resulting from the declaration of a 
dividend by a company to a trust where certain non – resident beneficiaries of that trust are the beneficial 
owners of these dividends.

8 Sept 22 BCR 081 – Hybrid equity interest or third-party backed share This ruling determines whether a participatory interest held by a class member in a collective investment 
scheme (CIS) in securities constitutes a ‘hybrid equity instrument’ as defined in section 8E or a ‘third – party 
backed share’ as defined in section 8EA.
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Guides and Forms

22 Sept 22 Taxation in South Africa 2022 This is a general guide providing an overview of the most significant tax legislation administered in South 
Africa by the Commissioner for the South African Revenue Service (SARS).

22 Sept 22 Draft Guide on the Taxation of Farming Operations Comments are due to SARS by 25 November 2022.
19 Sept 22 Guide to Complete Submit and Cancel a Recognition of Transfer Updated guide to indicate that the FSCA validation does not apply on the submission of the ROT, but that the 

information on the ROT must be exactly what was completed on the tax directive 
16 Sept 22 PAYE-AE-06-G06 – Guide for Codes Applicable to Employees Tax Certificates 2023 – 

External Guide
The purpose of this guide is to explain the relevant source codes used by the employer when issuing an 
Employees’ Income Tax certificate to an employee.

16 Sept 22 PAYE-AE-06-G07 – Guide for Validation Rules Applicable to Reconciliation 
Declarations 2023 – External Guide

The purpose of this guide is to assist employers in understanding the validation rules for completion of

16 Sept 22 PAYE-AE-06-G08 – Guide for Completion and Submission of Employees Tax 
Certificates 2023 – External Guide

This guide prescribes the rules for issuing and submitting Employees’ Tax certificates.

16 Sept 22 PAYE-GEN-01-G05 – Guide for Employers in respect of Employment Tax Incentive – 
External Guide

This guide explains the legislative requirements applicable to employers in respect of the Employment Tax 
Incentive (ETI).

16 Sept 22 GEN-REG-01-G04 – How to Complete Registration Amendments and Verification 
Form (RAV01) – External Guide

This guide has been updated with the 2022/2023 PAYE BRS for Employer Reconciliation Enhancements to 
de-registration process for Payroll Taxes.

16 Sept 22 EMP-GEN-02-G01 – A Guide to the Employer Reconciliation Process – External 
Guide

The purpose of this document is to assist employers with their reconciliation submission to fulfil their tax 
responsibilities and to ensure a smooth employer reconciliation process (interim and annual) and this 
external guide must be read in conjunction with ‘Business Requirement Specifications for PAYE Employer 
Reconciliation’ for all validation rules published on the SARS website.

16 Sept 22 Guide on how to complete the Income Tax Return ITR14 for Companies Interim use of manual ADR1 form for submission of a dispute for Para 13(1)(a) and (b) disputes for PIT, CIT 
and Trusts which are not supported on the Dispute Platform.

16 Sept 22 How to complete the company Income Tax return ITR14 eFiling The reference to IT14SD form and process has been removed as it is replaced with specific letters to request 
supporting documents to be uploaded.

Other

29 Sept 22 Tax Alert: Updating registration or licensing details of existing Customs clients on 
SARS’ RLA system

Taxpayers registered for customs are required to update or confirm their current registration information 
by completing and submitting an electronic application and to furnish the South African Revenue Service 
(‘SARS’) with any additional information required by 31 March 2023.

21 Sept 22 Tax Alert: Application of revised interest deductibility limitation rules imminent for 
provisional taxpayers

A significant change to the rules on the limitation of deductions of interest payable to creditors where the 
interest is not subject to sufficient tax or is not imputed as part of the net income of a controlled foreign 
company is imminent.

21 Sept 22 OECD: Tax Policy Reforms 2022 The report describes recent tax reforms across 71 countries and jurisdictions, including all OECD members 
and selected members of the OECD/G20 Inclusive Framework on Base Erosion and Profit Shifting.

20 Sept 22 Tax Alert: VAT treatment of debt collection services SARS issued a Draft Interpretation Note setting out its position on the VAT implications of debt collection.
7 Sept 22 Tax Alert: Decommissioning of the IT14SD SARS has decided to decommission the IT14SD from 16 September 2022. Any outstanding IT14SD forms as 

at 30 August 2022 are no longer required to be filed but will be replaced by a new verification process.
5 Sept 22 OECD: Tax Capacity Building: A Practical Guide to Developing and Advancing Tax 

Capacity Building Programmes
This report sets out considerations that administrations might want to take into account in establishing a 
capacity building strategy and describes the main diagnostic tools available to help understand a partner 
jurisdiction’s level of maturity and identify possible needs.

5 Sept 22 OECD: Tax Morale II - Building Trust between Tax Administrations and Large 
Businesses

This report presents new data on how tax administrations perceive MNE behaviour towards tax compliance.
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