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In brief 

Earlier this year, the draft Taxation Laws Amendment Bill, 2017 (“the Draft Bill”), proposed the revision 

and extension of existing rules that are aimed at curbing avoidance involving share buy-backs and 

dividend-stripping.  

Following the public consultation process on the proposals in the Draft Bill, the Taxation Laws 

Amendment Bill, 2017 (“the TLAB, 2017”) was introduced in Parliament on 25 October 2017. The 

proposals relating to share buy-backs and dividend stripping that are contained in the TLAB address 

many of the concerns raised in the public consultation process, but there are still some concerns 

therewith. This Tax Alert outlines the evolution of the proposals, culminating in their introduction in the 

TLAB, 2017. 

In detail

The issue 

“Dividend-stripping” is the 

practice involving the sale of 

shares in a “target” company 

preceded by the extraction of 

value from shares in the form of 

a dividend. Ordinarily, if shares 

are sold, there will be a gain 

(that will be subject to tax, 

whether on revenue or capital 

account). In order to avoid this 

anticipated tax, the target 

company (before the sale of the 

shares) declares a large 

dividend to its shareholder, 

thereby reducing the value of 

the shares. Where the 

shareholder is a company, the 

dividend is exempt from 

dividends tax in addition to 

being exempt from income tax. 

As a result of the payment of 

the dividend, the value of the 

shares (and therefore the 

taxable gain on their 

subsequent sale) is reduced.  

A share buy-back involves the 

target company “buying back” 

the shares held by the selling 

company in itself (i.e. the target 

company pays an amount to the 

selling company for the 

purchase of the shares held by 

the selling company in the 

target company). The shares are 

then immediately cancelled. 

Unless the selling company 

specifically elects otherwise, the 

amount paid as consideration 

for the buy-back will constitute 

a dividend (which is, again, 

exempt from dividends tax as a 

company to company dividend 

as well as income tax). 

Although share buy backs are 

permitted (and are in fact 

common and do not always 

involve tax avoidance) a 

number of avoidance schemes 

that involve buy-backs have 

been undertaken since the 

replacement of Secondary Tax 

on Companies with dividends 

tax.  

The current rules 

Section 22B of the Income Tax 

Act, 1962 (Act No 58 of 1962) 

(“the Act”), and paragraph 43A 

of the Eighth Schedule to the 

Act treat a pre-sale dividend as 

an amount of income (or as 

proceeds) from the disposal of 

shares held by a shareholder 

company in a target company 

if: 

1) the pre-sale dividend was, in 

any way, effectively funded 

by the prospective purchaser 

by way of a debt; and  
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2) immediately before the sale, 

the shareholder company 

holds more than 50 per cent 

of the shares in the target 

company. 

Concerns with the current 

rules 

Government’s main concern 

with the current rules is that 

their scope of application is far 

too limited. This is on the basis 

that the 50 per cent threshold is 

regarded as being far too high 

(and that the focus should 

rather be on the ability of the 

shareholder to influence 

whether a dividend-stripping 

transaction should be 

employed).  

Furthermore, there is a concern 

that there is too much of a focus 

on debt funding (which results 

in easy circumvention of the 

rules through the use, for 

example, of accumulated profits 

and through subscription and 

buy-back arrangements). In 

addition, Government is 

concerned that the rules are 

easily circumvented through 

the use of loan funding from an 

unrelated third party (e.g. a 

bank). 

Proposals in the Draft Bill 

Amendments to section 22B 

and paragraph 43A as proposed 

in the Draft Bill had the effect 

that the anti-avoidance rules 

would apply where: 

 the selling company is a 

South African resident;  

 the selling company holds a 

“qualifying interest” in the 

target company (i.e. at least 

50 per cent of the shares (or 

voting rights) in the target 

company, or (where no other 

person holds the majority of 

the equity shares or voting 

rights) at least 20 per cent of 

the equity shares or voting 

rights); and 

 any dividend is paid to the 

selling company within the 

18-month period prior to the 

sale of the shares in the 

target company; OR a 

dividend is paid to the selling 

company by reason or in 

consequence of the sale of 

the shares (irrespective of 

when the dividend was paid). 

The Draft Bill proposed that the 

above amendments be effective 

in respect of disposals on or 

after 19 July 2017 (i.e. the date 

of release of the Draft Bill for 

public comment).  

Concerns with the 
proposals in the Draft Bill, 
and how these concerns 
were addressed in the 
TLAB, 2017 

We set out below some of the 

more important concerns raised 

during the public consultation 

process, and how they have 

been addressed in the TLAB, 

2017. 

 The proposal that all 

dividends paid within 18 

months prior to the disposal 

be included in proceeds is far 

too broad: it would cover 

normal dividends paid in the 

ordinary course of business 

(even where there is no 

mischief involved). 

In order to address this 

concern, the proposals were 

revised so that they apply 

only to “extraordinary 

dividends” paid in the 18-

month period prior to or by 

reason of the disposal, with 

an “extraordinary dividend” 

in relation to a share being 

the amount of any dividend 

in respect of that share that 

exceeds 15 per cent of the 

higher of (1) the market value 

of the relevant share at the 

beginning of the 18-month 

period; and (2) the market 

value of the relevant share as 

at the date of disposal of the 

share (i.e. at the end of the 

18-month period).    

 The proposals also apply to 

non-equity shares (so-called 

“vanilla” preference shares). 

Dividends in respect of such 

shares do not involve a value 

strip (and should therefore 

not be a concern from a 

policy perspective). 

This concern has been 

addressed by specifically 

catering for preference 

shares in the definition of 

“extraordinary dividend”, 

which provides that where a 

dividend is determined with 

reference to a rate of interest, 

the amount of that dividend 

that will be regarded as an 

extraordinary dividend will 

be the amount of the 

dividend that exceeds “an 

amount determined at a rate 

of 15 per cent”. 

  The effective date results in 

dividends that were paid 

before 19 July 2017 being 

required to be added to the 

proceeds on a disposal made 

after 19 July 2017. This has a 

retrospective effect.  

This concern has been 

partially addressed in the 

TLAB, 2017. The revised 



Tax Alert 
National Tax Technical 

3 

proposal regarding the 

effective date is that it will 

still apply to disposals made 

on or after 19 July 2017, but 

not to any disposal on or 

after 19 July 2017 where that 

disposal is made in terms of 

an agreement all the terms of 

which were finally agreed to 

before that date by all the 

parties to that agreement.  

 Regarding listed companies, 

it was noted by National 

Treasury that, in the listed 

environment, a shareholder 

that holds less than 20 per 

cent often exerts significant 

influence over the company. 

Consequently, the TLAB, 

2017 proposes that, in a 

listed context, a 10 per cent 

shareholding will result in a 

qualifying interest being 

held. 

 Importantly, the corporate 

reorganisation rules in 

sections 41 to 47 of the Act 

will now no longer apply to 

override section 22B and 

paragraph 43A (contrary to 

the position in the Draft Bill). 

The take-away 

Taxpayers should familiarise 

themselves with the new 

provisions and how these may 

impact share disposals. 

It must be noted that taxpayers 

who intend restructuring in 

terms of the corporate 

reorganisation rules may be 

caught by these provisions and 

result in adverse tax 

implications for transactions 

that would ordinarily have not 

resulted in tax liabilities. For 

example, an amalgamation 

transaction undertaken in 

terms of section 44 of the Act 

could result in an 

“extraordinary dividend” being 

received and a tax implication 

on the winding up of the 

amalgamated company.  

With the 18-month rule still in 

place, taxpayers will have to be 

diligent with their record-

keeping and should plan ahead 

(and look back) when disposals 

of shares or distributions of 

dividends are made or 

anticipated.

 

Let’s talk 

For a deeper discussion of how this issue might affect your business, please contact: 
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kyle.mandy@pwc.com 
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(011) 707 5506  
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Cape Town 

Charl du Toit 

(021) 529 2367 

charl.du.toit@pwc.com 

 

Port Elizabeth 

Ian Olls 

(041) 391 4474 

ian.olls@pwc.com 
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