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In brief 

The Medium Term Budget Policy Statement (“MTBPS”) on 25 October 2017 was, for a number of 

reasons, perhaps the most anticipated ever. The MTBPS has also become an important date in the 

annual tax legislative cycle, since annual tax legislation is also usually introduced by the Minister 

when the MTBPS is tabled. 

This year, the MTBPS was accompanied by the introduction of the Rates and Monetary Amounts and 

Amendment of Revenue Laws Amendment Bill, 2017, the Taxation Laws Amendment Bill, 2017, and 

the Tax Administration Laws Amendment Bill, 2017. It is anticipated that these Bills will be 

promulgated later this year or in January 2018. 

The purpose of this Tax Alert is to highlight some of the more notable amendments proposed by the 

Taxation Laws Amendment Bill, 2017 (“the TLAB”). Please look out for further Tax Alerts that deal 

with some of these amendments in more detail. 

In detail

Limitation of the exemption available to 
South African residents in respect of 
foreign employment income 

Currently, South African residents are entitled 

to an exemption in respect of employment 

income earned while outside South Africa, 

provided that certain requirements relating to 

periods of absence from South Africa are met. 

The exemption is currently unlimited (i.e. 

provided that the requirements as to absence 

from South Africa are met, all of the foreign 

employment income earned while abroad will 

be exempt from tax in South Africa). 

Originally, the draft Bill proposed that the 

exemption would be repealed in its entirety, 

and that this would take effect from 1 March 

2019. This proposal was controversial and after 

further consultation it was decided to retain the 

exemption, but to limit it to the first R1 million 

of foreign employment income. In addition, it 

was decided that the effective date of the 

amendment would be moved to 1 March 2020. 

Refinement of the rules introduced in 
the 2016 legislative cycle to address 
avoidance associated with the use of 
trusts 

In 2016, section 7C was introduced into the 

Income Tax Act, 1962 (Act No. 58 of 1962) (“the 

ITA”) in order to address the avoidance of 

donations tax and estate duty through the 

transfer of assets to trusts on interest-free or 

low interest loan account. Generally, section 7C 

deems the interest foregone on a loan made to a 

trust to be a donation that attracts donations 

tax. 

Two sets of amendments relating to section 7C 

are proposed. The first set addresses certain 

avoidance schemes identified by government, 

and the second set provides for an exclusion 

from the application of section 7C in the case of 

certain employee share schemes. 
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 Anti-avoidance measure (1): loans made to 
companies in which trusts hold shares 

In order to prevent taxpayers from avoiding the 

application of section 7C by advancing the 

relevant loan to a company (the shares of which 

are owned by a trust), it is proposed that section 

7C should also apply to interest-free or low 

interest loans made to companies in which a 

trust (or a beneficiary of the trust) holds at least 

20 per cent of the equity shares or voting rights. 

 Anti-avoidance measure (2): transfer of 

loan claims to current or future 
beneficiaries of trusts 

Where section 7C is triggered and applies in 

respect of a loan made by a natural person (or 

by a company at the instance of the natural 

person) to a trust, the natural person must treat 

as a donation the amount of the interest 

foregone by the trust on the loan.  

Taxpayers have apparently sought to argue that 

transferring the loan to another natural person 

breaks the link between the loan and the 

natural person who advanced that loan, 

rendering section 7C inapplicable to the natural 

person to whom the loan is transferred. 

Accordingly, amendments are proposed that 

effectively treats the natural person to whom 

the loan is transferred as having, for the 

purposes of section 7C, provided the loan. 

 Exclusion of employee share incentive 

scheme trusts from the application of 
section 7C 

Section 7C contains a number of exclusions that 

are aimed at ensuring that the section does not 

act as an impediment to legitimate uses of 

trusts.  

It is proposed that the list of existing exclusions 

be expanded to include certain employee share 

incentive schemes. In order to prevent abuse of 

this additional exclusion a number of 

requirements must be met. 

Debt relief rules 

 Expansion of rules relating to debt relief to 
mining companies 

A special tax regime applies to mining 

companies. Mining companies are required to 

account for capital expenditure in respect of 

capital assets in terms of section 36 of the ITA 

(i.e. differently from companies in other 

sectors) and the full proceeds from the disposal 

of such assets are applied to reduce such 

expenditure or are included in income. The debt 

relief rules contained in paragraph 12A of the 

Eighth Schedule to the Act do not currently 

adequately address debt relief for mining 

companies. 

In order to address the disparity in treatment 

between mining companies and other 

taxpayers, the TLAB proposes the introduction 

of section 36(7EA), which contains specific 

rules dealing with tax treatment of debt relief 

for mining companies. Generally, these rules 

are aligned with the debt relief rules applicable 

to non-mining companies. 

 Debt relief for dormant group companies 

Where a debt between companies forming part 

of the same group of companies is reduced, 

cancelled, waived, forgiven or discharged and 

that debt was used to acquire a capital asset, 

this will not give rise to capital gains tax 

consequences. This intra-group relief does not 

currently apply in instances where the debt was 

used to fund expenditure in respect of which a 

deduction or allowance is available. The TLAB 

proposes that this intra-group relief be replaced 

with intra-group relief for dormant companies 

and extended to apply in circumstances where 

the debt was used to fund expenditure in 

respect of which a deduction or allowance is 

available. A company will be regarded as being 

dormant if it did not trade in the year of 

assessment in which the debt relief took place 

and in the year of assessment before that year.  

 Capitalisations of debt into equity 

The conversion of debt into equity is commonly 

used as a mechanism to settle a debt (the debt is 

settled by the debtor through the issue of shares 
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in the debtor company either directly in 

settlement of the debt or indirectly through 

application of the subscription consideration). 

Currently, indirect capitalisations are arguably 

not covered by the existing debt reduction rules 

and have been the subject of a number of tax 

rulings. It is proposed that such indirect 

capitalisations be explicitly brought within the 

scope of the debt reduction provisions.  

However, debt capitalisations will not give rise 

to adverse tax consequences, provided that the 

debtor and the creditor form part of the same 

group of companies. 

 Changes in terms of debt 

The final proposed change relates to the 

situation where the terms or conditions of a 

debt are changed or waived or a new debt is 

substituted for an existing debt. Such a scenario 

will now result in the application of the debt 

reduction rules if the market value of the debt 

after the event is less than the face value of the 

debt before the event. 

All of the above changes relating to debt relief 

apply for years of assessment commencing on 

or after 1 January 2018. 

Addressing the circumvention of anti-
avoidance rules dealing with share 
buybacks and dividend stripping  

Concern has been expressed by National 

Treasury regarding the use of share buy-back 

schemes in order to avoid tax on proceeds 

realised on the sale of shares. Further concerns 

exist regarding the circumvention of the 

dividend stripping rules, which are seen as 

having limited application. 

Extended anti-avoidance measures are 

therefore proposed in order to curb the use of 

share buyback and dividend stripping schemes 

to avoid tax, and to address the circumvention 

of the dividend stripping rules. This will be 

achieved by adding the amount of any 

extraordinary dividend to proceeds on disposal 

of the shares where the taxpayer in question 

held a qualifying interest. 

It must be noted that the proposals have an 

effective date of 19 July 2017 and apply to 

disposals in terms of agreements where the 

terms were agreed to on or after that date. 

A more detailed Tax Alert dealing with this 

issue will be released shortly. 

Addressing the abuse of contributed tax 
capital (CTC) provisions 

The TLAB addresses certain schemes involving 

the increase of CTC by companies that are 

subsidiaries of non-residents in order to avoid 

the payment of dividends tax through capital 

distributions. In addition, the capital 

distributions are not subject to CGT in the 

hands of the non-resident shareholder if the 

underlying investment is not in immovable 

property in South Africa. A number of 

structures have been identified in this regard, 

and the TLAB proposes measures to address 

this abuse of CTC. These measures have an 

effective date of 19 July 2017. 

A more detailed Tax Alert dealing with this 

issue will be released shortly.  

Addressing avoidance arising from 
abuse of the common law “in duplum” 
rule  

An amendment is proposed that is aimed at 

preventing taxpayers from exploiting the 

common law in duplum rule in order to avoid 

the application of rules aimed at preventing tax 

avoidance through the use of low or interest-

free loans.  

Contingent liabilities to be regarded as 
debt for purposes of the corporate 
reorganisation rules  

For purposes of the corporate reorganisation 

rules (and the ITA as a whole), liabilities that 

are contingent do not constitute debt. This is on 

the basis that contingent liabilities are only 

anticipated obligations that will only become 

debts on the occurrence (or non-occurrence) of 

an uncertain future event. This creates 

difficulties in the application of the corporate 

reorganisation rules.  

It is therefore proposed that contingent 

liabilities be regarded as debt actually incurred 

for purposes of the corporate reorganisation 

rules. 
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Strengthening anti-avoidance rules 
relating to mining environmental 
rehabilitation funds  

It appears that certain mining companies are 

withdrawing amounts from mining 

rehabilitation funds, and are using these 

amounts to fund activities unrelated to the 

rehabilitation or closure of the mine. 

Amendments aimed at facilitating improved 

enforcement of the relevant penalty provisions 

are proposed.  

Extending the application of controlled 
foreign company (CFC) rules to 
consolidated foreign companies  

Amendments are proposed to expand the 

definition of a CFC by making use of IFRS 10 to 

determine whether foreign companies held by 

South African residents should be regarded as 

CFCs, as well as to determine the proportion of 

the net income of the relevant foreign company 

to be attributed (this will operate as an 

additional test to the existing test based on 

participation rights). 

IFRS 10 is the financial reporting standard that 

outlines the requirements for the preparation 

and presentation of consolidated financial 

statements. The standard requires a parent 

company that “controls” one or more other 

entities to present consolidated financial 

statements for the parent and the controlled 

entities. “Control”, which is defined in the 

standard, is therefore used as the basis for 

consolidation. 

Accordingly, in terms of the amendments 

proposed by the TLAB to section 9D of the ITA, 

a foreign company whose financial results are 

consolidated in the financial statements of a 

parent company which is a South African 

resident in terms of IFRS 10, will be regarded as 

a CFC of the South African resident. Imputation 

of the profits of the foreign company in terms of 

section 9D will be based on the proportion of 

the profits of the foreign company that are 

included or reflected in the consolidated 

financial statement of the South African 

resident company on a net basis, after taking 

into account outside shareholders. 

The take-away 

The above are just some of the more notable 

amendments of general interest contained in 

the TLAB, and are not exhaustive of all of the 

issues covered by the TLAB. Taxpayers are 

advised to familiarize themselves with changes 

to be effected by the TLAB once it is 

promulgated.  

To assist with a deeper understanding of all of 

these amendments, the PwC National Tax 

Technical team provides a comprehensive 

Annual Tax update.

Let’s talk 
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This Tax Alert is provided by PricewaterhouseCoopers Tax Services (Pty) Ltd for information only, and does not constitute 

the provision of professional advice of any kind. The information provided herein should not be used as a substitute for 

consultation with professional advisers. Before making any decision or taking any action, you should consult a professional 

adviser who has been provided with all the pertinent facts relevant to your particular situation. No responsibility for loss 

occasioned to any person acting or refraining from acting as a result of using the information in the  Alert can be accepted 

by PricewaterhouseCoopers Tax Services (Pty) Ltd, PricewaterhouseCoopers Inc. or any of the directors, partners, 

employees, sub-contractors or agents of PricewaterhouseCoopers Tax Services (Pty) Ltd, PricewaterhouseCoopers Inc. or 
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