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Let’s talk
For a deeper discussion 

of how this issue might 

affect your business, 

please contact:

Application of revised interest 
deductibility limitation rules imminent 
for provisional taxpayers

These amendments were 

legislated through the 

promulgation of the Taxation 

Laws Amendment Act 20 of 2021 

(‘the 2021 TLAA’), and as 

mentioned above, will affect 

South African taxpayers with 

years of assessment ending on or 

after 31 March 2023. Effectively 

the first group of taxpayers with 

March financial year-ends will 

have to take these rules into 

account in determining their first 

provisional tax payments due at 

the end of September 2022. Other 

taxpayers will similarly need to do 

so in the near future depending 

on their financial year-ends. 

The details of the 2021 TLAA 

amendments, and the impact 

thereof, are discussed in our 

February 2022 Edition of 

Synopsis. We however 

summarise some of the key 

amendments in the 2021 TLAA 

below.

General

As announced by the Minister of 

Finance in the 2022 Budget 

Speech, the corporate income tax 

rate will be reduced from 28% to 

27% effective for years of 

assessment ending on or after 31 

March 2023.

Certain tax base-broadening 

measures will also be 

implemented and take effect for 

tax years ending on or after 31 

March 2023 to ensure sufficient 

revenue is collected. 

One of these measures includes 

amendments to the rules on the 

limitation of deductions of interest 

payable to creditors where the 

interest is not subject to tax or is 

not imputed as part of the net 

income of a controlled foreign 

company, as contained in section 

23M of the Income Tax Act 58 of 

1962.

In brief

A significant change to the rules on the limitation of deductions of interest 

payable to creditors where the interest is not subject to sufficient tax or is 

not imputed as part of the net income of a controlled foreign company is 

imminent. Corporate taxpayers who have not yet considered the 

implications of these revised rules have, in some instances (depending on 

their year of assessment), less than a month to prepare themselves for the 

effect this will have on upcoming provisional tax payments.
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Extension to concept of control

Under the existing requirements, the provisions of 

section 23M apply where the creditor is in a 

controlling relationship with the debtor. The 

definition of “controlling relationship” requires that 

the creditor should directly or indirectly hold at 

least 50% of the shares, or control at least 50% of 

the voting rights in the debtor.

The new dispensation does not only include 

persons with a direct or indirect interest in the 

company in question but now also takes into 

consideration the interests of persons who are 

connected persons in relation to the creditor. 

Furthermore, the concept of participation rights 

has been added, in addition to equity shares and 

voting rights.

Extension of triggers for limitation

The applicability of section 23M has been 

broadened as follows:

• The first applies where the creditor is not in a 

controlling relationship with the debtor but 

forms part of the same group of companies as 

the debtor, applying a test of a holding of more 

than 50%. The limitation now clearly extends to 

loans by a subsidiary to a parent company, 

which was arguably not the case previously. 

Similarly, loans between fellow subsidiaries are 

now potentially at risk.

• Section 23M now also applies to so-called 

‘back-to-back’ loans. These ‘back-to-back’ 

loans were generally structured so that a 

foreign company provided funding to a South 

African holding company, which then on-lent 

the funds to its South African subsidiary. This 

imposes a significant burden on a taxpayer to 

identify the origin of loan financing.

Amount subject to tax

Under the new rules, where the withholding tax 

rate, applicable to the interest paid to a non-

resident, is reduced to less than 15%, the 

remainder would be regarded as having not been 

subject to tax.

For example, if a reduced interest withholding tax 

rate of 5% applies due to the application of a tax 

treaty with South Africa, two-thirds of the interest 

will be regarded as not being subject to tax and 

subjected to section 23M, whereas previously the 

entire amount would have been deemed to be 

subject to tax and outside the scope of the 

limitation.

Debt

The term “debt” is defined by reference to any 

amount in terms of which interest is determined. The 

definition then states that such amount must be 

regarded as owed. The gist of this amendment is that 

these rules do not only apply to conventional debt, 

but to any instrument that could be considered to be

debt due to interest being incurred or determined on 

that amount. 

Interest

One of the significant changes relates to the term 

“interest” which is subject to section 23M. This 

definition was expanded and specifically includes:

• Amounts incurred or accrued in terms of an 

“interest rate agreement” as defined in section 

24K(1);

• Any finance cost element that is recognised for 

the purposes of IFRS in respect of any lease 

arrangement that is a finance lease under IFRS 

16;

• Amounts taxed or allowed as exchange 

differences in terms of sections 24I(3) and (10A); 

and 

• Amounts treated as interest under section 24JA in 

terms of Sharia-compliant financing 

arrangements.

Limitation percentage

Prior to the amendments, the limitation of the 

deduction was based on a formula which took into 

account 40% of the taxpayer’s “adjusted taxable 

income”. The 40% was however adjusted by a repo 

rate factor which effectively took fluctuations in the 

repo rate into account. The amended rule now 

applies a fixed rate of 30% in the relevant formula, 

effectively having the effect of reducing the limitation.

Takeaway

Corporate taxpayers should be mindful of the 

amendments to the limitation rules imposed on the 

deductibility of interest payable to certain creditors.

Although the revised rules are effective for years of 

assessment ending on or after 31 March 2023, the 

implementation thereof is imminent as first 

provisional tax payments due on or after 30 

September 2022 will need to account for the revised 

limitation rules.
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Taxpayers should therefore consider the potential 

cash flow implications of the amendments to 

these rules as this may increase their estimated 

taxable income relative to previous years of 

assessment. 

In addition, it will be important to apply the 

revised rules correctly when performing 

provisional tax calculations in order to avoid the 

potential imposition of any underestimation 

penalties that may be levied by SARS.


