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Value-added tax: the importance of 
contracts and VAT 

additional commission (an 

“international supplementary 

commission”) being payable on 

the achievement of certain sale 

thresholds determined on the 

basis of each individual contract.  

ABC was of the view that the 

services it provided in relation to 

the international supplementary 

commission constituted the 

arranging of international 

transport and, as such, qualified 

to be zero-rated. 

The Commissioner, however, 

adopted the position that the 

incentive payments were made in 

relation to the marketing and 

promotion of tickets, and 

accordingly raised additional 

assessments subjecting the 

international supplementary 

commission to VAT at the 

standard rate.  

After unsuccessfully objecting 

against the additional 

assessments, ABC appealed to

On 11 December 2020, the Tax 

Court of South Africa (Gauteng 

Local Division) delivered 

judgment in the matter of ABC 

(Pty) Ltd v the Commissioner for 

the South African Revenue 

Service (case no VAT 1715). The 

matter involved an appeal against 

additional assessments raised by 

SARS.

ABC had received income in 

connection with contracts 

concluded with three different 

airlines that had a local presence 

in South Africa. In terms of these 

contracts, ABC was required to 

sell airline tickets to passengers 

on behalf of the airlines, and 

earned commission on these 

sales. 

Prior to 2005, travel agents 

earned standard commission on 

the sale of each ticket at a flat 

rate of 7%. In 2005 however, the 

fee structure was changed to a 

flat rate commission of 1% (or 0% 

in some instances), with an 

In brief

A recent tax court case considered the nature of services provided by a 

company and concluded that the international commission received was in 

respect of marketing and promotion services and is not related to the 

arranging of international transport services.

In detail
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the Tax Court.

Issue at hand

At issue was the application of section 11 of the 

VAT Act, and whether ABC had correctly zero-

rated its services. Put simply, the Court had to 

determine whether ABC’s services constituted the 

arranging of international transport.

ABC’s argument

ABC argued that VAT is levied on the supply of 

services (and not the consideration received in 

respect thereof). It contended that the 

international supplementary commission was in 

respect of the volume of airline tickets sold, which 

constituted the arranging of international 

transport, and therefore qualified to be zero-rated. 

ABC was of the view that it merely sold tickets, 

and did not provide additional services. In this 

regard, it argued that the contracts with the 

airlines did not give rise to an obligation to 

perform any extra services other than the sale of 

the airline tickets. The marketing and promotion 

activities were conducted and paid for separately 

and taxed accordingly, and did not constitute 

additional services to the airlines.

Commissioner's view

The Commissioner argued that there were two 

different contracts that needed to be considered 

separately, namely: 

• the contracts concluded between ABC and the 

passengers entitling the passengers to seats 

on an airline; and 

• the contract concluded between ABC and the 

airlines entitling ABC to receive incentive 

payments based on the volume of sales 

concluded. 

The Commissioner contended that the 

international supplementary commission, which 

was dependent on the volume of sales, was not 

in relation to the entitlement of passengers to 

travel and, consequently, that the income was not 

in relation to the arranging of transport for 

passengers.

Judgment

The Tax Court outlined the current jurisprudence 

regarding the interpretation of legal documents, 

particularly on the requirement to interpret 

contracts in light of their surrounding context. 

The Court reviewed various clauses of the

contracts concluded between ABC and the airlines, 

and considered the nature of the incentive payments. 

It concluded that a common thread between these 

contracts was that ABC was appointed to market and 

promote the selling of the airline tickets. The trigger 

point for the incentive payment was the meeting of 

certain thresholds regarding the volume of sales.

The Court rejected ABC’s contention that its services 

were solely for the sale of the airline tickets, and held 

that the marketing and promotion aspect of its 

service was paid for by way of the international 

supplementary commission payment, and that such 

payment was not earned for the transport of 

passengers.

The Court therefore agreed with the SARS 

assessments and dismissed the appeal. The Court 

did not, however, award costs in favour of the 

Commissioner, on the basis that the appeal was not 

considered unreasonable by the Commissioner.

Takeaway

The decision illustrates the trend of the Courts to pay 

closer attention to the interpretation of contracts. It is 

more important than ever for parties to contracts to 

pay close attention to the details of the contracts and 

ensure that their intention is properly reflected. 

Parties to contracts should ensure that there are no 

clauses which give rise to ambiguity. 

Should the tax consequences of a supply be called 

into question, the terms of the contract will be the 

main consideration. 


