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Let’s talk
For a deeper discussion 

of how this issue might 

affect your business, 

please contact:

Important amendments to the 
Tax Administration Act, 2011

can reconcile and classify the 

overpayment of tax against 

various tax debts that may be 

outstanding. This ultimately 

stands to the detriment of 

taxpayers. 

It is important to note that this 

amendment will not apply in 

situations where the taxpayer has 

made an overpayment of its 

provisional tax. This circumstance 

will continue to be regulated in 

terms of section 89quat(4) of the 

Income Tax Act, 1962, in terms of 

which the taxpayer is entitled to 

interest at a rate of four 

percentage points less than the 

prescribed rate. 

Our understanding is that this 

reform has been introduced with 

the objective of combatting 

fraudulent activity (mainly 

involving VAT). 

Amendments to interest rules 

in situations of erroneous 

payments by taxpayers

Section 187(3)(h) of the Tax 

Administration Act, 2011, (‘the 

TAA’), has been amended to 

postpone the effective date for 

calculating interest in 

circumstances where the taxpayer 

has erroneously paid an amount to 

SARS in excess of the amount 

payable in terms of an assessment. 

As a result of the amendment, the 

effective date is now 30 days after 

the date that the excess payment 

was made to SARS by the 

taxpayer.

Previously, taxpayers were entitled 

to interest from the date on which 

the excess payment was made until 

the date that the taxpayer is 

refunded. The amendment 

therefore allows SARS a 30-day 

interest-free period during which it

In brief

The Tax Administration Laws Amendment Act, 2020, (‘the TALAA’), was 

enacted on 22 January 2021. This Act has introduced a number of 

important changes impacting taxpayers. The purpose of this Alert is to 

outline the key issues arising from these amendments, and to highlight a 

few of the areas which may give rise to constitutional issues in the future.
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Withholding of refunds in situations of 

criminal investigations

Section 190 of the TAA deals with the refund of 

excess payments made by a taxpayer. This provision 

makes it clear that a taxpayer is entitled to a refund 

of an amount that is lawfully refundable in terms of a 

tax act and that is reflected on an assessment issued 

to the taxpayer. However, the provision previously 

provided that SARS is not required to authorise the 

payment of the refund until SARS has, in terms of 

Chapter 5 of the TAA, finalised a verification, 

inspection or audit of the refund. 

The TALAA has amended section 190 of the TAA so 

that ‘criminal investigation’ is now one of the 

circumstances in which SARS need not authorise the 

payment of a refund to a taxpayer. Although this 

amendment does further curtail the rights of 

taxpayers to receive refunds timeously, there are 

relatively few circumstances in which a taxpayer that 

is subject to a criminal investigation will not already 

be subject to a verification, inspection or audit.

Broadening of the ambit of criminal liability

Section 234 of the TAA deals with criminal offences 

relating to non-compliance with tax acts. Previously, 

the list of contraventions covered in the provision 

was prefaced by the phrase ‘a person who wilfully 

and without just cause’. The effect was that 

taxpayers could escape liability where it could be 

shown that the taxpayer’s failure to comply with a 

specified provision of a tax act was either committed 

without wilful intent or was committed with just 

cause. 

The TALAA has amended section 190 of the TAA so 

that the list of offences is effectively bifurcated into 

two sub-categories. Under the first sub-category, a 

person who commits one of the listed offences will 

be guilty in circumstances where the offence was 

committed ‘wilfully’. The phrase ‘and without just 

cause’ has been removed, thus curtailing the 

circumstances under which a taxpayer (or an 

accused) will escape criminal liability. However, it is 

still the case that the taxpayer must act with intent 

(i.e. wilfully), which implies that the taxpayer must 

have knowledge of the wrongfulness of the act.

In respect of the second category, there has been a 

dramatic broadening of criminal liability. In this 

regard, a taxpayer will be guilty of any of the listed 

offences where the taxpayer ‘wilfully or negligently’ 

fails to comply with the relevant tax act in certain 

circumstances. This has effectively introduced the 

concept of ‘strict liability’ into the TAA, and there is 

no possibility of acquittal, regardless of the mens rea 

(i.e. state of mind) of the accused in the proscribed 

circumstances.

Under this category, strict liability for criminal offence 

may arise as a result of, inter alia, the failure to:

• register or notify SARS of a change in registered 

particulars as required in Chapter 3 of the TAA;

• register as a tax practitioner as required under 

section 240 of the TAA;

• submit a return or document to SARS or issue a 

document to a person as required under a tax act;

• retain records as required under a tax act; or

• comply with a directive or instruction issued by 

SARS to the person under a tax act.

In all of the above circumstances, the accused will, 

upon conviction, be liable to a fine or to 

imprisonment not exceeding two years. 

Key takeaways

From the above, taxpayers should take note of the 

following:

• When making payment to SARS in respect of 

outstanding tax liabilities, it is important that 

taxpayers ensure that the correct amount is paid, 

failing which the taxpayer could forfeit 30 days of 

interest in respect of any overpayment.

• SARS may now withhold refunds where a 

taxpayer is subject to criminal investigation.

• Taxpayers should take care to ensure that they 

meet all obligations imposed in terms of tax 

legislation, in particular those obligations which 

would give rise to a criminal offence regardless of 

whether the taxpayer has acted intentionally or 

negligently or with just cause.


