
Tax

Alert

www.pwc.co.za/tax-alert

10 February 2022

Let’s talk
For a deeper discussion 

of how this issue might 

affect your business, 

please contact:

A step towards certainty in the 
uncertain world of transfer pricing

What is an APA?

An APA is an arrangement 

between the taxpayer and the tax 

authority covering future 

transactions, with a view to 

solving potential taxation disputes 

in a cooperative manner. The 

taxpayer and tax authority 

mutually agree on the transfer 

pricing method to be applied and 

its application for a certain future 

period of time. 

An APA is thus a pre-transaction 

analysis, rather than a post-

mortem (though a favourable 

outcome of APA negotiations can 

also be used for retrospective 

application or the settlement of 

past disputes in some 

circumstances).

Background

The establishment of an APA 

programme has been a key 

aspect of SARS’ strategic 

objective of providing clarity and 

certainty for taxpayers in 

connection with their obligations. 

SARS released a draft public 

discussion paper on the 

introduction of an APA 

programme for public comment 

towards the end of 2020 and the 

feedback on this draft paper has 

now been incorporated in the 

proposed (high-level) APA model 

(‘the model”) which was circulated 

for comment by SARS in 

December 2021.

In brief

In December 2021, SARS issued a paper titled the ‘Proposed Model for 

Establishing an Advance Pricing Agreement Programme’ (“APA”) in South 

Africa and Release of Draft Legislation’ (“the Model Paper”). Public 

comments on the proposals contained in the Model Paper were invited by 

31 January 2022.

In detail
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There are different types of APAs:

• Unilateral (One country)

• Bilateral (Two countries) 

• Multilateral (More than two countries)

Current proposed draft legislation

In summary, the draft legislation issued for comment 

provides that:

• SARS may enter into a bilateral APA with an 

applicant after consulting with the Competent 

Authority of the other country (which will be a party 

to the agreement), within certain prescribed 

parameters.

• SARS will charge fees for their assistance with the 

APA application – these fees will be charged at 

different stages and details around the quantum of 

the prescribed fees will be published in a Public 

Notice to be issued by SARS. 

• The Commissioner will announce by Public 

Notice: 

– who will be eligible to apply; and

– the prescribed fees.

• A pre-application consultation will take place. Post 

the consultation, SARS will advise the prospective 

applicant whether an application may be 

submitted.

• An application must be in the prescribed form and 

manner and must include prescribed information 

and documentation. 

• An applicant may request to amend an application 

or to withdraw an application (within certain time 

limits).

• SARS may reject an application if it does not meet 

the prescribed requirements.

• SARS must:

– process the application and notify the applicant 

of its progress at 90-day intervals;

– issue invoices at each stage of the APA 

process;

– Prepare a preliminary APA (including the 

duration of the agreement which is limited to 5 

years); and

– send the preliminary APA to the applicant (after 

reaching agreement with the other country’s 

competent authority).

• The applicant will have 60 days to accept, reject or 

suggest changes. 

• If the applicant accepts the preliminary APA, he 

must sign the agreement and return it to SARS. 

SARS and the other country’s competent authority 

must sign the agreement, after which it will be 

effective.

Level of flexibility per the Model Paper 

SARS notes that there will be a level of flexibility as 

various aspects relating to the mechanics, 

processes, timeframes, eligibility criteria and scope 

of what will be ruled and agreed upon in advance will 

be subject to promulgation in the Gazette and that 

the criteria will likely be different at the pilot and final 

roll-out stages. 

Pilot project and the pipeline

The Model Paper states that “Although SARS is fairly 

advanced in developing a model as to how it 

envisages the development of an APA programme, 

some aspects have not yet been finalised.”

The hope is to further streamline the (high-level) 

model based on public commentators’ feedback on 

the Model Paper. 

Once the legislative framework is in place, a pilot 

APA project will be launched that will only accept 

bilateral APA applications. Once SARS has 

expanded its APA capacity and skills, a full APA 

programme will be introduced, considering an 

expansion of the programme to include unilateral and 

multilateral APA applications.

When to consider an APA?
APAs are one of the several important tools that can 

be made available to taxpayers to address their 

transfer pricing needs. A taxpayer should carefully 

evaluate their facts and circumstances in considering 

whether an APA is an appropriate approach. It is 

worth noting that APAs are a very popular tool used 

overseas and it is expected that this mechanism will 

also be widely used in South Africa in due course.  
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Take away

APAs have served as an effective tool to proactively 

address transfer pricing issues across the globe. 

Many countries have used APAs in order to provide 

certainty to both taxpayers and Government, thereby 

reducing transfer pricing audits and litigation.

The introduction of a pilot APA program is a positive 

step which is welcomed. Whilst there are some 

concerns around certain aspects of the proposed 

legislation released by SARS, it is definitely a step in 

the right direction. 


