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Let’s talk
For a deeper discussion 

of how this issue might 

affect your business, 

please contact:

VAT treatment of foreign entities 
with branches in South Africa

Canada, Wenco SA has its 

principal place of business and 

registered address in Centurion, 

South Africa.

Wenco SA is responsible for 

rendering services such as 

training, system support, site 

visits and installation to South 

African and other African clients 

of Wenco Canada. These 

services are rendered by Wenco 

SA for and on behalf of Wenco 

Canada. Wenco SA charges 

Wenco Canada a management 

fee for the rendering of these 

services.

All contracts between Wenco 

Canada and its clients are 

concluded and signed in Canada. 

The issue

The dispute that was the subject 

of the application centred around 

the interpretation of the definition 

of ‘enterprise’ in section 1(1), read 

with section 8(9), of the VAT Act. 

On 19 January 2021, the Gauteng 

Division (Pretoria) of the High 

Court of South Africa delivered its 

Judgment in the matter of Wenco 

International Mining Systems Ltd 

and Another v The Commissioner 

for the South African Revenue 

Service (‘SARS’) [59922/2019].

Background

Wenco International Mining 

Systems Limited (‘Wenco 

Canada’) is incorporated and has 

its principal place of business in 

Canada. It specialises in the 

development of software for the 

mining industry, and supplies its 

clients with management systems 

software, maintenance, safety 

and machine guidance to manage 

mining operations. 

Wenco set up a local branch in 

South Africa (‘Wenco SA’, which 

was the second applicant in the 

matter). Although Wenco SA (as a 

South African branch of Wenco 

Canada) is also incorporated in

In brief

In January 2021, the High Court held that, where a local branch of a foreign 

entity is set up in South Africa solely to support the business of its foreign 

entity, the foreign entity (and not the local branch) is required to register for 

VAT.

In detail
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VAT ruling

Wenco Canada had made an application to the 

CSARS for a VAT ruling confirming that (1) On 

the basis that Wenco SA carries on an 

‘enterprise’ in South Africa, Wenco SA (and not 

Wenco Canada) should register as a VAT vendor 

in South Africa; and (2) Wenco SA should 

account for VAT at the zero rate on the services it 

supplies to Wenco Canada.

Pursuant to the application for the VAT ruling, 

CSARS issued a ruling concluding (1) Wenco 

Canada was required to register as a VAT vendor 

in South Africa in respect of its own activities (i.e. 

those conducted by the local branch); and that 

Wenco Canada, once registered for VAT, was 

required to charge VAT at 15% for services 

rendered in SA to its SA clients, and VAT at 0% 

to its clients outside of SA.

Applicants’ grounds for review

The applicants (Wenco Canada and Wenco SA) 

argued that in the context of their operations, 

Wenco SA and Wenco Canada function 

separately and, as such, should be recognised as 

separate persons for VAT purposes. It was 

therefore argued that Wenco Canada should not 

be required to register for VAT in South Africa, on 

the basis that its South African activities are 

conducted by Wenco SA. Accordingly, it was 

argued that Wenco SA should register for VAT 

and levy VAT at 0% on its supplies to Wenco 

Canada.

Argument of the Commissioner

SARS argued that Wenco Canada conducts a 

continuous and regular activity in South Africa by 

using locally situated resources, and that it is in 

the course or furtherance of this activity that 

Wenco Canada, in exchange for consideration, 

provides software and training services to clients 

within and outside of South Africa.

Accordingly, SARS argued that the activities of 

Wenco Canada could not be attributed to the 

local branch. 

Decision of the Court

The Court reviewed the agreement between the 

applicants and stated that, although the activities 

of Wenco SA could constitute the physical act of 

rendering services in South Africa, from a legal 

viewpoint it appeared that the position of Wenco 

SA was merely that of an agent acting on behalf 

of Wenco Canada in SA. 

Accordingly, the Court held that Wenco SA was not 

required to be registered as a VAT vendor, and that 

Wenco Canada therefore had the obligation to 

register for VAT in South Africa and charge VAT at 

15% for services rendered in South Africa to its 

South African clients and VAT at 0% to its clients 

outside of South Africa.

The takeaway

This decision has certainly come as a surprise since 

it has always generally been SARS’ practice to allow 

for similar business structures to be arranged in such 

a manner to that of the applicants, thus effectively 

putting a South African branch structure on the same 

footing as a South African subsidiary structure for 

VAT purposes.     

The decision has significant VAT implications for 

entities that have adopted structures similar to that of 

the applicants. Such entities will now have to 

consider their VAT obligations carefully. Based on 

the decision, there is now a disparity between branch 

and subsidiary structures, which surely cannot have 

been the intention of the legislator.           

In future, many non-resident companies may have to 

deregister their South African local branches for VAT 

purposes, and register for VAT in South Africa. Many 

practical consequences also arise in situations 

involving global contracting coupled with local 

delivery, which could potentially result in double 

taxation.

It is also unclear how SARS intends to deal with 

existing registrations in the context of similar 

structures.


